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We are using EstateView Software for this presentation. 

More information on EstateView can be found on 

EstateView.info.

If you are interested in a trial subscription email 

agassman@gassmanpa.com and put the word “EstateView” 

in the subject line.

mailto:agassman@gassmanpa.com
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Click here to see our EstateView Video 

Library

https://estateview.info/video-library/
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Ira and Irene’s Planning
The following slides were made with EstateView’s Life Expectancy Calculator

We are using EstateView Software for this presentation, more information is at 

EstateView.info.

If you are interested in a trial subscription email agassman@gassmanpa.com and put the 

word “EstateView” in the subject line.

mailto:agassman@gassmanpa.com
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Life ExpectancyThese inputs are from 

EstateView’s Life Expectancy 

Calculator
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Ira and Irene’s Life Insurance 
Estimates

The following slides were made with EstateView’s Life Insurance Estimator

We are using EstateView Software for this presentation, more information is at EstateView.info.

If you are interested in a trial subscription email agassman@gassmanpa.com and put the word 

“EstateView” in the subject line.

mailto:agassman@gassmanpa.com
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Life Insurance Estimates

Life insurance estimates for: 

Ira (Male age 65) 

Irene (Female age 63)

Standard Risk Class 20-year term $3 million life insurance policies may cost around $47,700 

or $25,194 for Ira and Irene, respectively.
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Monte Carlo Simulator
The following slides were made with EstateView’s Monte Carlo Simulator.

We are using EstateView Software for this presentation, more information is at EstateView.info.

If you are interested in a trial subscription email agassman@gassmanpa.com and put the word 

“EstateView” in the subject line.

mailto:agassman@gassmanpa.com
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Monte Carlo Simulations
Simulated returns for a $38 million portfolio that is 40% Bonds and 60% Equities over 20 years.

Annualized Growth Rates range from 3.73% to 13.81%

Final portfolio values range from $79m to $504m

Removing Outliers (top and bottom 10% of results) constricts portfolio values to 

$121m - $338m 

These inputs are from EstateView’s Monte Carlo Calculator
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Monte Carlo Simulations
Simulated annual returns for a $38 million portfolio that is 40% Bonds and 60% Equities over 20 

years.
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Monte Carlo Simulations
Simulated value deviations for a $38 million portfolio that is 40% Bonds and 60% Equities over 

20 years.
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Tom and Sally’s Comprehensive Estate Plan 
Illustration

The following slides were made with EstateView’s Married Clients Calculator

We are using EstateView Software for this presentation, more information is at EstateView.info.

If you are interested in a trial subscription email agassman@gassmanpa.com and put the word 

“EstateView” in the subject line.

mailto:agassman@gassmanpa.com
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Wealthier Married Clients (Inputs) 
We will show Tom and Sally with $60 million in investments and a house worth $5m.

The other assumptions include:

Based on our Monte Carlo simulation, their investments are growing at 7.8%, and the house 

is growing at 4%.

We have shown their life expectancy as 20 and 26 years, slightly longer than average, 

because they have the resources to monitor their health and pay for advanced health care.

The couple can save $300,000 per year for the next 5 years. Then John will retire, and they 

will spend $300,000 per year for the rest of their lives, adjusted by inflation each year.

These assumptions leave the clients with $16m if they die today and $93m if they die in 

years 20 and 26 in Estate Tax liability. 
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Wealthier Married Clients (Inputs) 
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Wealthier Married Clients (No Planning – This Year) 
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Wealthier Married Clients (No Planning – Year 26) 
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Wealthier Married Clients (Bypass Trust) 

• A Bypass trust, or a Credit Shelter Trust, 

allows the clients to move assets outside 

of their taxable estate upon the first 

spouse’s death.

• Here, we show the lifetime exemption dropping 50% in 2026 and continuing to grow with 

inflation. This results in a maximum bypass trust value of $14.1m in year 20, the projected 

death of Tom (spouse 1).

• A surviving spouse can use the funds in the Bypass trust for their lifetime health, 

education, maintenance and support needs. Any funds left in the trust upon the second 

spouse’s death will pass free of estate and gift tax to his or her beneficiaries.

Using this plan, the clients' projected estate tax liability will decrease from $93m to $91m.
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Wealthier Married Clients (Bypass Trust) 
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Wealthier Married Clients (QPRT) 

• A QPRT, or a Qualified Personal Residence 

Trust, allows the clients to move residence 

outside of their taxable estate while 

retaining a life estate. 

• Here, we show two QPRTs where each 

spouse puts 50% interest of the residence 

in a separate trust. After each QPRT term 

is up, the spouses will pay rent at 6% of 

the home’s value each year to continue to 

live in the home.

• The house can also be rented to others 

following the possessory term.

Using this plan, the clients' projected estate tax 

liability will decrease from $91m to $81m.
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Wealthier Married Clients (QPRT) 
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Wealthier Married Clients (Annual Gifting – No Discount)

Today, Tom and Sally have two children 

and two grandchildren to whom they 

can gift $18,000 each year, as adjusted 

by inflation. 

After seven years, the couple expects 

two more grandchildren which brings 

their total gift recipients to 6 per year.

The gift recipients are self-supporting 

(this is fictional) so they are able to use 

Crummey Withdrawal powers to fully 

fund trusts for the recipients future 

benefit.

Using this plan, the clients' projected estate tax liability will decrease from $81m to $74m.
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Wealthier Married Clients (Annual Gifting – No Discount)
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Today, Tom and Sally have two children and two 

grandchildren to whom they can gift $18,000 each year, 

as adjusted by inflation. 

After seven years, the couple expects two more 

grandchildren which brings their total gift recipients to 6 

per year.

By gifting discountable assets (such as LLC business 

interests), the couple can get more value outside their 

taxable estate without going over the annual exclusion. 

Any value gifted over the annual exclusion will result in the use of their lifetime estate and gift tax exemption. By 

gifting discountable assets, the assets are valued lower for gift tax purposes. This allows the clients to remove larger 

portions of their assets from their taxable estate.

Using this plan, the clients' projected estate tax liability will 

decrease from $74m to $71m.

Wealthier Married Clients (Annual Gifting – 30% Discount)
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Wealthier Married Clients (Annual Gifting – 30% Discount)



26

Tom and Sally can make a one-time large 

gift to exhaust their lifetime exemption 

in year one.

We projected using $13.61m as a large 

gift from the couple to their gifting trust.

By gifting all at once, in addition to the 

previous techniques, the couple is able 

to make full use of their lifetime 

exemption and if the exemption drops  

by 50% in 2026, they will be 

grandfathered in as a gift was already 

made within the exemption at the time 

of transfer.

Using this plan, the clients' projected estate tax liability will decrease from $71m to $41m.

Wealthier Married Clients (Large Gift)
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Wealthier Married Clients (Large Gift)
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Tom and Sally can make a one-time large gift to 

exhaust their lifetime exemption in year one.

We projected using split gifts for a total of $27.22m 

as a large gift from the couple to their gifting trust.

By gifting all at once, in addition to the previous 

techniques, the couple is able to make full use of 

their lifetime exemption and if the exemption drops  

by 50% in 2026, they will be grandfathered in as a 

gift was already made within the exemption at the 

time of transfer.

Using this plan, the clients' projected estate tax liability will decrease from $41m to $10m.

Wealthier Married Clients (Split Large Gift)
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Wealthier Married Clients (Split Large Gift)



30

By selling assets today to a trust in return for an installment note, 

the married couple can remove the assets and associated 

growth/income from their taxable estate.

The clients also pay income tax on the Trust as it is a Grantor Trust, 

so their estate-taxable assets are spent. Some planners call the 

payments for this income tax liability “the burn” of estate-taxable 

assets.

The installment note, which spans over 20 years, involves the 

purchase of $25m worth of assets from the married couple. The 

note is structured with no discount rate and uses the lowest of the 

three previous months' long-term Applicable Federal Rates (AFR) of 

4.35%. The note will pay the couple about $1.1m each year.

Using this plan, the clients' projected estate tax liability will 

decrease from $41m to $18m.

Wealthier Married Clients (Installment Sale – No Discount)
*Includes Large Gift of $13.61m 
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Wealthier Married Clients (Installment Sale – No Discount)
*Includes Large Gift of $13.61m 
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By selling assets today to a trust in return for an installment note, the 

married couple can remove the assets and associated 

growth/income from their taxable estate.

The clients also pay income tax on the Trust as it is a Grantor Trust, 

so their estate-taxable assets are spent. Some planners call the 

payments for this income tax liability “the burn” of estate-taxable 

assets.

The installment note, which spans over 20 years, involves the 

purchase of $18m worth of assets from the married couple. The note 

is structured with a 30% discount rate and uses the lowest of the 

three previous months' long-term Applicable Federal Rates (AFR) of 

4.35%. The note will pay the couple about $550k each year.

Using this plan, the clients' projected estate tax liability will decrease 

from $41m to $7m.

Wealthier Married Clients (Installment Sale – 30% Discount)
*Includes Large Gift of $13.61m 
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Wealthier Married Clients (Installment Sale – 30% Discount)
*Includes Large Gift of $13.61m 



34

Wealthier Married Clients (Charity) 

Clients can give outright to a Charity from their estate’s 

residue, or through a Charitable Lead Annuity Trust 

(CLAT).

Using this plan, the clients' projected estate tax liability 

will decrease from $7m to $0. 

The beneficiaries sacrifice $11m to fund Charitable Gifts.

CLAT Planning

Using this plan, the clients' projected estate tax liability 

will decrease from $7m to $0. 

The beneficiaries sacrifice $3.7m to fund Charitable 

Gifts, and must wait until the end of the CLAT term to 

receive $7m.
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Wealthier Married Clients (Charity) 
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Wealthier Married Clients (CLAT) 
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Only usable until 

12/31/2025 - after A 

and B have been used.

Must use 2nd

Must use 1st

EXAMPLE:

If DSUE is $2,000,000, 

must give over $8,805,000 

to use part of the 

exemption that will be lost 

in 2026.

A

B

C

DSUE

BEA Order of Use

Temporary 

Exclusion

Core 

Exclusion
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Insure the Risk of Anti-Clawback

Buy Term or Low Initial Premium Second-to-die life
insurance policies before 2026 to lock-in insurability
and death benefit.

Convert to permanent or begin paying larger
premiums if and when the exemption amount is
reduced.

Gassman & Shenkman slides
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The Basic and Bonus Exemption 
Explained

• In 2024, the basic and bonus exemption is $13,610,000 (both are 6,805,000, 
respectively)

• What do taxpayers need to do to take advantage of the bonus exemption before it 
disappears?

• Easy answer for taxpayers who wish to make large gifts that will use both the basic 
and bonus exemption by simply transferring $13,610,000 worth of assets as a gift, 
or whatever their combined basic and bonus exemption may now be.

• More difficult for taxpayers who do not wish to gift more than their basic 
exemption amount before the bonus exemption disappears because the first dollars 
gifted are allocated to the basic exemption and use of the bonus exemption will 
only occur after (1) the basic exemption has been completely used, and (2) any 
portability allowance has been received by a previous spouse has been used.

Gassman & Shenkman slides
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The Basic and Bonus Exemption Explained, 
cont. 

• Any non-excluded gifts made by a taxpayer are first allocated to any portability allowance 
that the taxpayer may have received from a predeceased spouse, then to the basic exclusion 
amount, followed by the bonus exemption amount.

• Taxpayers & advisors alike have sought ways to “lock in” use of the bonus exemption amount 
without actually transferring assets as “complete gifts” that will not be included in their estate 
for federal estate tax purposes

• In other words, many taxpayers would like to put $13,610,000 worth of cake into a 
mechanism to ensure use of the $13,610,000 exemption, while being able to eat the cake for 
their remaining lifetime, or at least for some time after January 1, 2026.

Gassman & Shenkman slides
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The Basic and Bonus Exemption Explained, 
cont. 

• Examples:

• 1. Use a Grantor Retained Income Trust (“GRIT”) which would pay income to the grantor and then pass to benefit 
the grantor’s spouse and/or descendants after the grantor’s death

• 2. Establish an LLC that would be taxed for income tax purposes as a partnership and pay the grantor an amount 
equal to 7% of the value of the partnership assets each year, with all remaining assets passing to the grantor’s 
children at the time of the grantor’s death, or earlier if caused by an independent party.

• In both of those situations the transfer to the entity can be considered to be a complete gift for estate and gift tax 
purposes, using the $13,610,000 allowance, even though the assets held under the entity will be considered to be 
subject to federal estate tax on the death of the grantor.

• If not for the updated anti-clawback regulations, which were specifically authorized by the TCJA, while the assets in 
the entity are includible in the grantor’s estate for estate tax purposes, the estate tax exemption of the grantor would 
be used to offset the tax based on the estate tax exemption available at the time of the funding of the entity.

• The Proposed Regulations will not allow the bonus exemption amount to be used if the grantor dies after the 
exemption amount has been reduced (as presently scheduled, January 1, 2026), partnership or similar planning may 
still be useful for generation-skipping tax exemption purposes.

Gassman & Shenkman slides
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Question:

• Can I use my DSUE and bonus estate tax exclusion 
amount to fund a complete gift trust that will still 
be includable in my estate, thus reducing my 
exemption to the original exemption amount, and 
then make a gift of the original exemption amount 
to descendants or a trust for descendants?

Gassman & Shenkman slides
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Summary of Portability Allowance Treatment

• Many surviving spouses have a portability allowance from having survived a 
spouse who had significant remaining exemption, with a concern that 
remarriage and surviving a subsequent spouse after the bonus exemption is 
eliminated will cause an estate tax problem for descendants.

• In this situation, principles similar to what will occur if the bonus exemption 
is lost in 2026 will also apply. 

• For example, a taxpayer who has received a $12 million portability 
allowance and has a $12,060,000 estate tax exemption may wish to remarry 
and may be expected to outlive a new spouse, which would reduce the 
taxpayer’s portability allowance from $12 million to an estimated $8 million 
or less.

Gassman & Shenkman slides
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Summary of Portability Allowance Treatment, 
cont.

• This same taxpayer is also facing the loss of half of his/her exemption amount, which might 
be expected to be $7 million in 2026 (from $14 million after including inflation to $7 
million).

• This taxpayer would need to gift $12 million before 2026 to preserve use of the full 
portability allowance and the bonus exemption, but the clawback rules do not apply to the 
portability allowance, so a possible arrangement would be as follows:

• (A) Place $12 million into a complete gift / retained interest arrangement, such as a Grantor 
Retained Income Trust (“GRIT”), a non-qualifying preferred partnership, to lock in the 
portability allowance which is used first when gifting above the $16,000 per year exclusion 
occurs.

Gassman & Shenkman slides
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Summary of Portability Allowance Treatment, cont.

• (B) If the taxpayer does not want to gift a full $12 million into this arrangement, she 
can be informed that anything over approximately $7 million will probably save the 
excess over $7 million of the portability allowance if she remarries.

• In other words, she may wish to place more than approximately $6,505,000 into a 
dynasty trust or other arrangement that will not be subject to the clawback rules.

• Her GST exemption should first be allocated to the portability gift under the section 
above, and thereafter to a GST exempt trust or other arrangement under the transfer 
described in this section B to the extent of her GST exemption, with any contributions 
above that going to a non-GST trust or other arrangement.

• (C) If she wants to fully save the first spouse’s portability allowance and the bonus 
exemption then she will gift her GST exemption amount to an irrevocable trust or 
other arrangement with remaining amounts going to non-GST trusts.

Gassman & Shenkman slides



46

The Double Whammy 

• Losing the bonus exemption is difficult enough, but what about 
taxpayers who have received a portability allowance well exceeding 
$6 million and have remarried or may remarry and have their new 
spouse die after January 1, 2026, when the portability allowance 
would go down to one half of what it would otherwise be?

• Replacement portability allowance will be based upon the estate tax 
exemption of the new spouse when he/she dies before the taxpayer 
minus whatever other assets pass that do not qualify for the marital 
and/or charitable estate tax deductions in the estate of such 
predeceasing spouse.

Gassman & Shenkman slides



47

Large Gift Planning
The following slides were made with EstateView’s Large Gift/SLAT Calculator

We are using EstateView Software for this presentation, more information is at EstateView.info.

If you are interested in a trial subscription email agassman@gassmanpa.com and put the word “EstateView” 

in the subject line.

mailto:agassman@gassmanpa.com
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Large Gift Inputs
These inputs are from EstateView’s Large Gift/SLAT Calculator

Client has $1m of DSUE

$25m of Investments

And makes a $1m gift
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Large Gift Summary and Examples

Gifts 1-4 are by a Single Client with $1m DSUE and $25m of assets

• Gift 1: $1m gifted in year 1 = $1,579,211 in Estate Tax Savings

• Gift 2: $7.8m gift = $12,325,739 in Estate Tax Savings

• Gift 3: $9m gift = $14,690,896 in Estate Tax Savings

• Gift 4: $13.6m gift = $23,815,057 in Estate Tax Savings, but client runs out of assets by age 

100.

Gift 5: $18m of assets, $13.6m gift = client runs out of assets before life expectancy

Gift 6: Grantor Trust status toggled off in year 5 = client retains assets through age 100!
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Large Gift Example 1
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Large Gift Example 1
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Large Gift Example 2



53

Large Gift Example 2
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Large Gift Example 3
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Large Gift Example 3
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Large Gift Example 4
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Large Gift Example 4
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Large Gift Example 5
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Large Gift Example 5
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Large Gift Example 6
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Large Gift Example 6
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A LIFETIME Q-TIP TRUST
TO THE RESCUE
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A Lifetime Q-TIP Trust to the Rescue

An alternative strategy that married taxpayers may use to have the client the ability to pull the plug on a large
2024 gift as late as September of 2025, would be to transfer the low interest long-term note in late December of 2024
to a “Lifetime Q-TIP Trust” that will qualify for the estate tax deduction to the extent necessary to avoid imposition of
gift tax on the donor spouse.

A Q-TIP Trust is a trust that must pay all income to the spouse beneficiary, and can be used solely to benefit the
spouse beneficiary during his or her lifetime. A trustee can be given the power to devise all assets under the trust to
such spouse.

A Q-TIP Trust can be divided into two separate sub trusts, one of which can be considered to be a Credit Shelter
Trust that will not be subject to estate tax on the death of the spouse beneficiary, with the other trust qualifying for the
marital deduction and being considered to be a Grantor Trust owned by the spouse beneficiary during her lifetime.

The Grantor of the Q-TIP Trust can elect what portion of the trust will be treated as the Credit Shelter Trust, and
what portion of the trust will be considered to be the Marital Deduction Trust, in the manner described above by an
election that must be filed by April 15 of the calendar year following the contribution to the Trust, or by October 15, if
the Grantor spouse files a timely extension. It is essential that the election be made on time, because there is no relief
available if not. See Creative Trust Planning Strategies for Using Lifetime Q-Tips, by Richard S. Franklin, ABA

Section of Real Property Trusts and Estates Law Webinar April 7, 2018. Richard Franklin can be contacted at

rfranklin@fkl-law.com.
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A Lifetime Q-TIP Trust to the Rescue, Cont’d

This mechanism allows a grantor who is uncertain as to whether he or she wants to use some or all of
his or her remaining estate tax exemption amount, and also enables the Grantor to use a “Formula
Clause”, which may best be described by the following example:

Harold has $10,000,000 of his $13,610,000 estate tax exclusion remaining in
December, 2024. He also has a $15,000,000 low interest rate promissory note
that pays interest annually and will balloon in 20 years. The note may be worth
$12,000,000.

Harold places the promissory note into a lifetime Q-TIP Trust for his wife, Dorothy
in 2024. Harold then waits to see whether the estate tax exemption is reduced by
legislation. On or before the due date in 2025 Harold may file an election to treat
the entire Q-TIP Trust as a Marital Deduction Gift, and thus retain his exclusion
amount, as if no gift was made. In that event, the trustee of the Q-TIP Trust may
distribute the note to Dorothy, so that no large gift has essentially been made.

Alternatively, if the estate tax exclusion is reduced, then Harold can make the gift
to the Q-TIP Trust effective in 2024 as a “retroactive” gift of his remaining
exemption amount by making a Formula Election which says “have an amount of
assets in Credit Shelter portion of the Q-TIP Trust equal in value to my remaining
exclusion amount divided by the total value of trust assets, with the remaining
trust assets to be held as a Marital Deduction Trust.”
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A Lifetime Q-TIP Trust to the Rescue, Cont’d

The Trustee hires a valuation expert after Harold has made his election, and the
expert opines that 83.33% of the note should pass to the Credit Shelter portion
of the Q-TIP Trust and 16.67% of the note should pass to the Marital Deduction
portion. 83.33% of $15,000,000 is $12,500,000 in principal that the Credit
Shelter Trust may receive if the note is paid off after a few years of having the
trust receive interest payments. The remaining $2,550,000 portion of the note
that is in the Q-TIP Marital Deduction sub trust will be included in his spouse’s
taxable estate, and may be subject to both a time value of money discount for
the low interest rate situation and a partial ownership discount, as per the Smith
v. U.S. case, which is discussed above.

If the IRS audits a gift tax return more of the note may have to be allocated to the
Marital Deduction portion, but no gift tax will be owed.
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One disadvantage of the Credit Shelter Sub-trust feature of the Q-TIP Trust is that it must pay
all income to the surviving spouse, which would mean all interest payments on the promissory
note portion allocated to the Credit Shelter Trust will come out to the spouse, but the note may
be paid in full, and then the money may be invested in growth stocks that pay no dividends.

In the 1992 5th Circuit Court of Appeals decision of Estate of Clayton (976 F.2d 1486), the Court
held that the portion of the Q-TIP Trust designated as a Credit Shelter Trust (to not qualify for
the marital deduction) would not have to pay income to the surviving spouse if drafted to
provide for this. The IRS responded to this case by establishing the “Clayton Q-TIP Election”
regulations at Sec. 20.2056(b)-7(d) to allow for this for a Q-TIP trust formed at death, but it is
not clear whether this treatment can apply for a lifetime Q-TIP gift.[1]

Bottom line – the Bypass trust part of the Clayton Lifetime Q-TIP must pay all income to
surviving spouse but may be invested in growth stocks.

A Lifetime Q-TIP Trust to the Rescue, Cont’d
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WAIT AND SEE Q-TIP TRUST
2025

Flexible Planning with A Q-Tip Trust

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

In 2024, S1 conveys assets (could be 

$13,000,000 worth) to Q-TIP Trust for S2.

Must pay all income to S2 and solely benefit 

S2 for S2’s lifetime, plus can provide health, 

education and maintenance – even more 

benefits and payments to S2.

(S1 makes gift to Q-TIP for S2)
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WAIT AND SEE Q-TIP TRUST

2026

Flexible Planning with A Q-Tip Trust

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

In 2024, S1 conveys assets (could be 

$13,000,000 worth) to Q-TIP Trust for S2.

Must pay all income to S2 and solely benefit 

S2 for S2’s lifetime, plus can provide health, 

education and maintenance – even more 

benefits and payments to S2.

(S1 makes gift to Q-TIP for S2)

2026

On of before September 15, 2026, S1 has the following choices:

Treat The Entire Q-TIP Trust As A Marital Deduction Trust

OPTION 1

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

(No exclusion used by S1)

Option 1 – Treat the Entire Q-TIP Trust as a Marital Deduction Trust: 

A. No use of exemption has occurred.

B. Trustee can continue Trust – Trust assets protected from creditors.

C. Trust Protectors or Independent Trustee may cause all assets to be distributed to 

S2 to terminate the Trust

D. All income must be paid to S2

E. Some or all of Trust assets may be transferred to S2

F. S2 may exercise Power of Appointment, so that assets are held for lifetime health, 

education and maintenance of S1

G. Protected from creditors of S1, if S1 resides in Florida or another “Q-TIP Trust 

protection state.”
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2025

Flexible Planning with A Q-Tip Trust

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

In 2024, S1 conveys assets (could be 

$13,000,000 worth) to Q-TIP Trust for S2.

Must pay all income to S2 and solely benefit 

S2 for S2’s lifetime, plus can provide health, 

education and maintenance – even more 

benefits and payments to S2.

(S1 makes gift to Q-TIP for S2)

WAIT AND SEE Q-TIP TRUST

2026

S1 Elects To Have Entire Trust Be A “Completed Gift”

OPTION 2

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

(Total complete gift treatment – has 

used S1’s $13,610,000 exclusion, 

based upon value at time of funding. 

Will not be included in S2’s estate)

Option 2 – S1 elects to have entire trust be a “completed gift”:

A. Uses S1’s $13,610,000 exemption to the extent of assets contributed.

B. Can limit payments to being (1) all income to S2, (2) only amounts as needed for 

S2’s health, education and maintenance.

C. Trust assets will not be taxed in estate of S1 or S2 – income received by S2 will be 

added to S2’s estate, if not spent.

D. Trust can invest in low or no income assets, or may be able to use a “Blocker LLC” 

to reduce or eliminate income.

*Treasury Regulations do not provide for a lifetime Q-TIP “Clayton” election that 

would cause the income interest to not apply.

*This example assumes the exemption will not exceed $13,610,000 in 2026.
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2025

Flexible Planning with A Q-Tip Trust

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

In 2024, S1 conveys assets (could be 

$13,000,000 worth) to Q-TIP Trust for S2.

Must pay all income to S2 and solely benefit 

S2 for S2’s lifetime, plus can provide health, 

education and maintenance – even more 

benefits and payments to S2.

(S1 makes gift to Q-TIP for S2)

WAIT AND SEE Q-TIP TRUST

2026

Partial Marital Deduction Election

OPTION 3

TAXPAYER (S1)

NON-MARITAL 

DEDUCTION 

Q-TIP TRUST

(for S2)

1. Not included in surviving spouse’s estate

2. Must pay income to surviving spouse

3. May be appointed to benefit S1 after 

S2’s death

Option 3 – Partial marital deduction election exercise:

Example A: Have marital deduction apply to the extent of $3,000,000 – the other 

$10,000,000 stays in Non-Marital Deduction Q-TIP Trust.

Example B: Marital Deduction Trust to the extent exceeding $10,000,000 so that 

Non-Marital Deduction Trust is $3,000,000.

MARITAL 

DEDUCTION 

(Q-TIP TRUST) 

SHARE

1. Pays income to surviving spouse.

2. Independent Trustee or Trust Protectors 

may transfer all assets to surviving 

spouse to terminate.

3. Will be considered to be owned by S2 

for federal estate tax purposes when S2 

dies.
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2025

Flexible Planning with A Q-Tip Trust

TAXPAYER (S1)

Q-TIP TRUST

(for S2)

Spouse 2, Trustee

$13,000,000

In 2024, S1 conveys assets (could be 

$13,000,000 worth) to Q-TIP Trust for S2.

Must pay all income to S2 and solely benefit 

S2 for S2’s lifetime, plus can provide health, 

education and maintenance – even more 

benefits and payments to S2.

(S1 makes gift to Q-TIP for S2)

WAIT AND SEE Q-TIP TRUST

2026

Formula Division When Assets May Exceed Exemption Amount

OPTION 4

TAXPAYER (S1)

NON-MARITAL 

DEDUCTION 

Q-TIP TRUST

(for S2)

1. Worth $13,610,000

2. Must pay income to surviving spouse

3. May be appointed to benefit S1 after 

S2’s death

Option 4 – Formula Division When Assets May Exceed Exemption Amount:

The September 15th election can provide that the amount that can pass gift tax-free 

will pass to Non-Marital Deduction Q-TIP Trust with remaining assets passing the Marital 

Deduction Trust.

The taxpayer may claim that the assets are worth less than $13,610,000. If the IRS 

audits, there will be no gift tax due – but assets will be pushed to the Marital Deduction Trust.

STRONG WARNING – Failure to file a gift tax return with election on a timely basis causes loss 

of marital deduction – significant malpractice risk.

MARITAL 

DEDUCTION 

(Q-TIP TRUST) 

SHARE

1. Worth $ 1,390,000 in value

$15,000,000

-$13,610,000

= $1,390,000

*This example assumes the exemption will not exceed $13,610,000 in 2026.
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Julie and Jacob’s Installment Sales
The following slides were made with EstateView’s SCIN/Conventional Calculator

We are using EstateView Software for this presentation, more information is at EstateView.info.

If you are interested in a trial subscription email agassman@gassmanpa.com and put the word 

“EstateView” in the subject line.

mailto:agassman@gassmanpa.com
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Julie and Jacob’s Installment Sale –
EstateView

These inputs are from EstateView’s SCIN/Conventional Calculator
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Julie and Jacob’s Installment Sale 
Summary

Note 1: Conventional – Principal and Interest Payments

Annual Payments: $986,442 ($82,203.50/month)

Note 2: Conventional – Interest-Only payments

Annual Payments: $565,500 ($47,125/month)

Note 3: Self-Canceling – Principal and Interest Payments

Annual Payments: $1,190,652 ($99,221/month)

Note 4: Self-Canceling – Interest-Only payments

Annual Payments: $977,067 ($81,422.25/month)
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Julie and Jacob’s Installment Sale 1 
Details
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Julie and Jacob’s Installment Sale 2 
Details
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Julie and Jacob’s Installment Sale 3 
Details
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Julie and Jacob’s Installment Sale 4 
Details
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Julie and Jacob’s Installment Sale 
Options Projected Trust Values
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Consideration Required to Enforce Promissory 
Note Under Florida Law

• The delivery of a promissory note for consideration is enforceable. 

However…

• “The delivery of a promissory note or check, unsupported by 

consideration, is not an executed gift of the money, but is delivery of a 

promise to make a gift only, and will be revoked by the death of the 

promisor before actual payment and is not enforceable during the 

donor’s lifetime.” Sparber, Cofer, Ritchie, 7 Southeast Transaction Guide 

§ 124.03 (Matthew Bender) (2022).

• "A gift is always revocable until executed, and a promissory note 

intended purely as a gift to the payee is but a promise to make a gift in 

the future. The gift is not executed until the note is paid.“ Fla. Nat'l Bank 

& Tr. Co. v. Brown, 47 So. 2d 748, 761 (Fla. 1950) (quoting Meyer v. 

Meyer, 39 N.E.2d 311, 314 (Ill. 1942).
Gassman & Shenkman slides
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Consideration Required to Enforce 
Promissory Note Under Florida Law (cont’d)

• “[C]onsideration ‘need not be money or anything having monetary value, but may consist of 

either a benefit to the promisor or a detriment to the promisee.’” Fla. Power Corp. v. Pub. Serv. 

Com., 487 So. 2d 1061, 1063 (Fla. 1986) (quoting Dorman v. Publix-Saenger-Sparks Theatres, 135 

Fla. 284, 290 (Fla. 1938).

• “‘It is not necessary that a benefit should accrue to the person making the promise; it is 

sufficient that something valuable flows from the person to whom it is made, or that he suffers 

some prejudice  or inconvenience, and that the promise is the inducement to the transaction. 

Indeed, there is a consideration that if the promisee, in return for the promise, does anything 

legal which he is not bound to do, or refrains from doing anything which he has a right to do, 

whether there is any actual loss or detriment to him or actual benefit to the promisor or not.’” 

Harbeson v. Mering, 147 Fla. 174, 182-83 (Fla. 1941) (quoting 13 C.J., Contracts, Sec. 150, pp. 

315-316).

• “[I]t is well settled that the slightest detriment to the promisee is sufficient consideration to bind 

the promisor.” Md. Cas. Co. v. Krasnek, 174 So. 2d 541, 543 (Fla. 1965) (citing  Mangus v. Present, 

135 So.2d 417 (Fla. 1961).

Gassman & Shenkman slides
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Consideration Required to Enforce 
Promissory Note Under Florida Law (cont’d)

Florida jury instruction regarding the definition of “consideration”:

“Consideration is something of value that is given or agreed to be given in 

exchange for a promise. For a valid contract to be formed between two 

parties, each party has to have provided some type of consideration to 

the other party in exchange for the other party’s promise to [do/do or not 

do/not do] something.

It is not necessary that the thing of value offered by a party be of great or 

even moderate value. As long as the thing of value has some value, even 

if the value is slight, the party will have provided sufficient consideration.”

1 Florida Forms of Jury Instruction, Ch. no., 30.60 Definition of 

“Consideration” (Matthew Bender 2d ed.) (2022).

Gassman & Shenkman slides
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Consideration Required to Enforce Promissory 
Note Under Florida Law (cont’d)

Examples of adequate consideration:

• A movie theater owner conducted an advertising campaign that gave a cash prize to a person 

whose name was drawn after attending a special Bank Night at the movie theater. The Supreme 

Court of Florida found that registering for the drawing and attending the movie was sufficient 

consideration to form a contract between the movie theater owner and the winner. Dorman v. 

Publix-Saenger-Sparks Theatres, Inc., 135 Fla. 284, 184 So. 886 (1938).

• An agreement between a vending machine operator and a business owner was held to have 

sufficient consideration despite the vending machine operator being able to cancel the contract 

if certain stated non-stringent conditions were met. Lauren, Inc. v. Marc & Melfa, Inc., 446 So. 2d 

1138 (Fla. Dist. Ct. App. 1984).

• In a famous case from the Court of Appeals of New York, a nephew’s abstaining from drinking 

liquor, using tobacco, swearing, and playing cards or billiards for money until he was 21 was held 

to be sufficient consideration to enforce a contract with his uncle to pay him $5,000. Hamer v. 

Sidway, 124 N.Y. 538, 27 N.E. 256 (1891).

Gassman & Shenkman slides
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The 18-Month Rule

• Under the 18 month rule, an obligation to make a payment to a family member or related 
entity must be paid in full more than 18 months before the death of the taxpayer who 
owes the debt in order to avoid loss of the ability to use the bonus exclusion with respect 
thereto.

• For example, if the taxpayer has a $13.61 million total combined original and bonus 
exclusion and signs a 13 million note bearing interest at a market interest rate to an 
irrevocable trust for her descendants, she may pay $9 million of the note more than 18 
months before dying in 2028, and another $2 million of the note less than 18 months 
before her death.

• Assuming no other gifts were made, her estate would have an $9 million exclusion 
amount (based upon the basic exclusion amount which may be $8.5 million in 2028), the 
amount equal to the value of assets paid within 18 months of death to reduce the note by 
an additional $2 million is included as a taxable gift so that there is no estate tax benefit 
from the $2 million payment.

Gassman & Shenkman slides
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The 18-Month Rule, cont. 

• In the prior example, the assets held under the GST trust after the death of the taxpayer, 
which would consist of whatever investments were purchased with the $10 million in 
payments, and the remaining $2 million promissory note could benefit the taxpayer’s 
descendants without being subject to federal estate tax at the level of the taxpayer’s 
children. Further, the growth in value of the $9 million and $2 million payments (and 
interest earned until they are paid) in addition to the remaining $2 million owed escapes 
estate tax at the level of the taxpayer’s children, assuming the proper GST exemption 
allocation methods were used and the taxpayer had a $13,610,000, or more GST 
exemption.

• If the same taxpayer had survived her spouse, and received a $10 million portability 
allowance from the spouse that was not lost as the result of remarriage and surviving the 
next spouse, then the same GST exemption allocation to the irrevocable trust described 
above will apply, and the taxpayer’s total upon death would be $18 million instead of $9 
million.

Gassman & Shenkman slides
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Confusion Between 3-Year Rule and 18-Month Rule for Certain Special 
Rule Exclusions. 

• IRC Section 2035 provides that a retained life interest will cause estate tax even 
if the decedent discarded or ended the interest if this occurred less than 3 years 
before death.

• This exception does not apply if a third party, such as a Trust Protector, caused 
the interest to cease.

• The 18 month rule does not extend the 3 year rule

Gassman & Shenkman slides
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Grantor Retained Income Trusts 
(“GRITs”)

• A Grantor Retained Income Trust (“GRIT”) is a trust which provides that all of its’ income will be payable to the 

grantor of the trust, with the remaining assets to pass for the benefit of descendants after the grantor’s death. GRITs 

can work well when established for nephews, nieces, significant others, and other non-charitable beneficiaries.

• If the taxpayer makes a gift of $12 million worth of assets to a GRIT and retains the right to receive income for his or 

her lifetime from the GRIT then (a) this will be considered to be a gift of $12,000,000 worth of assets and (b) the 

entire value of the GRIT will be included in the grantor’s estate under IRC §2036(a)(1).

• Fortunately, IRC §2043 will give the grantor’s estate credit for the $12,000,000 use of the estate and gift tax 

exemption when the GRAT was formed if $12 million or more worth of assets from the GRAT are included in the 

grantor’s estate for federal estate tax purposes if the GRIT has less than $12 Million of assets then whatever amount 

it has should qualify for the estate and gift tax exemption. For example, if the GRIT is worth $9 Million on the 

Grantor’s death then $ 9 Million of exemption would be available under section 2043, if the Proposed Regulations 

do not apply.

Gassman & Shenkman slides
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Grantor Retained Income Trust

GRIT
Pays All of Its 

Income to the 

Grantor for Life

Remainder Can Be 

Held for Children and 

Grandchildren and be 

GST-Exempt

Gassman & Shenkman slides
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Example – Grandma’s GRITs

• Grandma has a $30 million estate and does not feel comfortable gifting more than $6,030,000 worth of 
assets outside of her control. She has never used the $12,060,000 combined basic and bonus estate tax 
exclusion or her $12,060,000 Generation Skipping Tax (“GST”) exclusion either.  

• She gives $12,060,000 to a lifetime grantor retained income trust (“GRIT”) that will pay her all income 
and may pay distributions of principle as and when needed.

• While the GRIT is irrevocable, Grandma can change the trustee to an alternate unrelated party, and the 
trustee she appoints can return the assets to her.

• Grandma allocates her $12,060,000 GST exemption to the trust.

• The estate tax exemption goes to one half of its otherwise applicable level in 2026 and Grandma dies in 
2027 with an exemption of $7 million when the trust is worth $13 million. 

• While the value of the trust and grandma's other assets are subject to federal estate tax, with a $7 
million exemption, the trust assets can still be GST exempt and thus never subject to estate tax at the 
level of Grandma's children, who are all financially successful and pleased with the arrangement.

Gassman & Shenkman slides
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Complete Gift / Forced Inclusion to Lock In Bonus GST 
Exemption

Grantor
Gift of 

$12,000,000 in 

Assets

GRIT

-or-

Preferred 

Partnership

Failing § 2701

With Common 

Owned by GST-

Exempt Trust

If Proposed Regulations Are 

Enacted:

Assets in Estate

Not Eligible for Bonus 

Exemption

If Proposed Regulations Are 

NOT Enacted:

Bonus GST Exemption is Not 

Lost Under the Proposed 

Regulations – How Much of 

GRIT is GST Exempt? 

Would Same Apply For 

Portability Allowance? 

On the

Death of Grantor,

Assets Are Worth 

$14,000,000

Gassman & Shenkman slides
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Consequences of Proposed Regulations

• If the Proposed Regulations are not enacted, then the Grantor’s estate can use the 
bonus exemption on GRIT assets if the Grantor dies after 2026.

• If the proposed regulations are enacted, then the bonus exemption will not be 
permitted for estate tax purposes, but the GRIT assets should be GST exempt.

• Under the new Proposed Regulations, if the Grantor dies after December 31st, 
2025, only the then remaining credit would be available under IRC §2043, but the 
Grantor’s $12 million use of GST exemption will still be intact, and can save 
millions of dollars in federal estate tax when the Grantor’s children and 
grandchildren eventually die and there is no estate tax or generation skipping tax 
imposed on the GRIT assets.

Gassman & Shenkman slides
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2036 Retained Life Interests – Stay Away From 
the Fruit of the Tree

Assets transferred will still be considered as owned by the transferor:

a) (2036(a)(1)) - The transferor had any written or oral agreement or understanding to be able to 

have to receive any “fruit from the tree.” The ability to put one cow on a large farm is enough to 

cause the entire farm to be subject to estate tax.

b) (2036(a)(2)) - The grantor retains any right exercisable in conjunction with anyone to control if 

and when the property will be received by others.

The Powell and Strangi Tax Court cases have taken this beyond reason.

THREE YEAR RULE - 2036(a) can apply even after the rights are given up if the grantor dies within 
three years of giving the rights up.

BONA FIDE SALE EXCEPTION - 2036(a) will not apply if the arrangement was a bona fide sale for 
good and valuable consideration - this can be a very hard test to satisfy.

Gassman & Shenkman slides
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Revenue Ruling 2023-2 

- Issued on March 29, 2023 by the IRS and held that there is no basis step 

up with respect to assets owned by an Irrevocable Grantor Trust upon the 

death of the Grantor

- The Ruling is limited to situations where the only asset of the Trust was 

received by a completed gift, and does not apply when the Trust received 

assets via a note sale. 
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Steve Leimberg's Income Tax Planning Email Newsletter - Archive Message #244 

Date: 03-Apr-23 

From: Steve Leimberg's Income Tax Planning Newsletter 

Subject: Alan S. Gassman, Kenneth J. Crotty, Brandon L. Ketron & Peter M. Farrell: Revenue Ruling 2023-2 Got It 

Wrong? The Case for a Stepped-up Basis When the Grantor Dies

94



95

95



96



97

97



98

98



99



100

100



101



102



103



104



105

105



106

106



107

CITATIONS: 

107



Estate and Estate Tax 
Planning by the Numbers

A Mathematical Mystery Tour

Alan Gassman, J.D., LL.M.

agassman@gassmanpa.com

THANK YOU FOR PARTICIPATING!
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