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Please Note:

1. This presentation Qualifies for Continuing Education 
Credits for Florida ONLY.

2. Today’s PowerPoint slides are available in the 
“Handouts” section of your GoToWebinar side panel.

3. Within 3-5 hours after the webinar, all registrants will 
receive a follow-up email with today’s recording and 
PowerPoint materials.
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How Do I Ask A Question?
STEP 1: 

Click Red Arrow to 
open Control Panel

STEP 2:  Open Drop Down Arrow to Question Section; Type and send 
your question.
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ALAN GASSMAN’S FREE 
SATURDAY WEBINAR SERIES

Past Video Recordings Are Available 
In Alan Gassman’s YouTube Library.

https://www.youtube.com/channel/UCTtN3lCa9XzgGeNAHAzWHxQ
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INTRODUCTION

• EstateView is designed as an educational tool to assist

both neophytes and seasoned professionals in

understanding and designing customized estate plans for

clients by exploring the effectiveness of a variety of

techniques.

• It is also designed to provide the important calculations

and engaging illustrations that Planners can use to educate

clients and share with their collaborative team of advisors.
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Meet your all-inclusive estate planning resource!

As a CPA and financial advisor, I have devoted more than three decades passionately shepherding clients in their

financial stewardship. I firmly believe that the effective management of financial and human capital can profoundly

impact the family, friends, communities and charities who are dear to us. For that reason, I was thrilled to assist in the

development of EstateView software with Alan Gassman, Professor Jerry Hesch, Jonathan Blattmachr and other

distinguished estate planning experts.

EstateView is an innovative, interactive and empowering software tool designed for professional planners and

personal users alike. This cloud-based program works on PCs, Macs, smartphones, and iPads, but the data is only stored

on the user’s device. Instant illustrations can be generated on the fly during client meetings or collaborative video calls,

and everything is downloadable to share via email with clients or advisors using password protection. The recipients do

not need to load any program on their device to independently view and interact with the illustrations for themselves.

This all-inclusive resource will help estate, tax and financial planning professionals understand, articulate, and

illustrate a variety of estate planning techniques and concepts through an efficient, client-friendly interface.

Asset values, personal data, projected changes in income and expenses at different ages, and various assumptions

entered on the left side of the screen are instantly converted to color-coded illustrations showing the current estate and

projected estate value over time using adjustable inflation rates. Simple check-the-box options allow the calculation of

estate tax if the Lifetime Exemption drops by 50% in 2026 or to determine whether the portability allowance will be

available to a surviving spouse.

From a Key EstateView Team Member

- P. Jill Ashley, CPA, S.E.C.-Registered Investment Advisor, 

JD Candidate, Class of 2024
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Optional planning strategies may be toggled on and off to immediately see the cumulative effects on

estate tax liability and amounts passing to beneficiaries when utilizing annual gifts, discounted asset

transfers, large one-time gifts, installment sales, life insurance strategies, and charitable vehicles all in

vibrant color-coded charts that download into client-friendly PowerPoints, and can be adjusted for the

time value of money. The program also accommodates an “exploding asset” such as a business that is

expected to explode in value in the future and the owner could benefit from an installment sale to a trust

today, while accounting for changes in cash flows from the portion of the business that is sold or retained.

The Comprehensive Plans can be saved, printed, or downloaded and shared via email with

accompanying plain language narrative descriptions explaining the details of the successive planning

vehicles including timeline graphs to illustrate personalized strategies. Planners can also customize the

columns that will display on client presentations.

The EstateView Calculators provide an additional cornucopia of planning strategies such as the NEST

Retirement Calculator, and estate planning devices such as QPRTs, GRATs, Private Annuities, Life Estate

transfers, Self-Canceling and Conventional Installment Sales, and various charitable trust vehicles. The

calculators can be used with Standard or Advanced inputs, and multiple scenarios can be entered on the

same screen to allow side-by-side comparisons of different dollar values or terms. Each calculator produces

a General Explanation of the strategy along with a checklist and sample trust provisions for the Planner’s

document drafting. The best part is the personalized PowerPoint presentations embedded with the client’s

financial figures illustrating each planning technique to inspire and engage even the most reticent client.

Additional accoutrements to assist in making planning decisions include a multi-function amortization

calculator, single and joint life expectancy calculators, a life insurance estimator, RMD calculator, and an

installment sale income tax analyzer.

From a Key EstateView Team Member
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Personalized client letters and explanations are downloadable in Word format to allow edits and

further personalization; spreadsheets are exportable to Excel; and PowerPoints are downloadable

for additional modifications.

A user’s Help video and documentation is accessed directly from the home page or within the

data entry screens. Special attention has been given to ensure that users navigate safely in each

strategy, while enjoying the flexibility to measure and design with the best and latest techniques

available. Specific reminders, warnings, suggestions and tips appear when hovering over or entering

data into input fields.

If you are ready to ratchet up your planning with clients, EstateView will be a gamechanger for

your practice. The resources that you will have at your fingertips will not only enhance your

efficiency in serving clients but also equip them with a deeper insight into a range of planning

scenarios and facilitate their informed planning decisions.

It’s all here. It’s comprehensive, colorful, and compelling!

From a Key EstateView Team Member
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ABSOLUTELY FREE UNTIL MAY 1, 2024
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The Newsfeed Is Updated Every 30 Minutes

NEWSFEED PAGE
Select from multiple newsfeed choices to see up to six newsfeeds simultaneously. 

An icon on your computer can be clicked to open this page directly.



The Mathematics of Estate Tax Planning 12
Alan Gassman, JD, LL.M. (Taxation), AEP® (Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

IMPORTANT FEATURES

1. Easy dial-up and down controls/dashboards.

2. Accommodates "side by side" horizontal comparisons of outcomes using

different variables.

3. Includes instructional videos prepared by experienced estate tax lawyers and

other professionals.

4. Works on PCs, Apple computers, iPads, and some smart phones.

5. Shows the impact of the "burn" – as the Grantor pays tax on Trust income until

toggled off.

6. Calculates SCIN premiums for balloon payments beyond Table 2010 life

expectancy.
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COMPREHENSIVE PLANNING LETTER
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This first illustration assumes no annual gifting, and no utilization 
of life insurance trusts.

The first row shows Bob and Mary's assets in 2023.

The second row illustrates the assumption that Bob's death occurs 
first and reflects the increase in asset values as of the date of the 
first death. Mary received the life insurance proceeds on Bob's life 
policy. This row shows all assets transferred to the surviving spouse 
to defer potential federal estate tax until the second death.

Many couples will allow this to occur, utilizing the deceased
spouse's unused exemption (DSUE).

In this illustration the surviving spouse will be eligible to utilize a 
total exemption of $22,670,000 ($9,290,000 from Bob's projected 
DSUE + $13,380,000 from Mary's projected available exemption).

The third row illustrates Mary's projected estate values at her death 
in 20 years leaving $81,276,726 worth of personal assets exposed to 
federal estate tax, including Bob’s Life insurance exposed to federal 
estate tax at the second death in this scenario.

Applying Bob's DSUE of $9,290,000 and Mary’s $13,380,000 
exemption leaves Mary's net estate of $58,606,726 subject to 
federal estate tax. Assuming a 40.00% estate tax rate, the estate tax 
would be $23,442,690 and is normally owed 9 months after the 
surviving spouse's date of death.

For estates substantially comprised of large closely held businesses, 
an executer may be entitled to make an election under I.R.C. § 6166 
to defer the payment of estate taxes up to five years with interest-
only payments, followed by equal payments over the next ten years. 
Such an election alleviates an estate's illiquidity and may avoid the 
need to sell assets at a disadvantageous time triggering a loss.

ILLUSTRATION 1 - NO PLANNING

Comprehensive Planning Letter 
(A PowerPoint of all illustrations can also be produced)
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An irrevocable Bypass Trust, also known as a "Family Trust" or "Credit Shelter Trust" 
may provide lifetime income to a surviving spouse while shielding the trust assets 
from federal estate tax at the death of the surviving spouse. The Bypass Trust may 
also allow principal distributions for the surviving spouse's health, education, 
maintenance, and support (known as the HEMS standard). The Bypass Trust may be 
funded according to provisions in the Decedent's Will or by a procedure whereby 
the surviving spouse disclaims certain assets which then pass into the Bypass Trust 
for the beneficiaries' remainder interest.

The amount of assets used to fund the Bypass Trust often utilize the Decedent's 
maximum available estate exemption, with the excess amount funding a Marital 
Trust over which the surviving spouse would have full discretion, and thus will be 
includable in the surviving spouse's estate.

Assets remaining in the Bypass Trust upon the second spouse's death may be 
allocated to a separate Generation Skipping Trust (GST) to benefit individuals who 
are more than one generation younger than the original Grantor (including a 
grandchild or any other individual at least 37.5 years younger than the Grantor). 
However, without proper planning, transfers to a "skip generation" beneficiary could 
trigger a stacked 40% GST tax on top of any estate taxes. Your experienced estate 
planning professional will be able to discuss further options for utilizing the separate 
GST exemption in addition to any available estate tax exemption ported between 
spouses.

In this illustration, the Bypass Trust is funded in the amount of $9,290,000 upon the 
first death. The second column shows the deceased spouse's estate tax exemption 
being used to the extent of $9,290,000 by funding of the Bypass Trust at Bob's death 
in 2033.

Under this scenario, the Bypass Trust grows to $15,859,221 based upon the 
assumed 3.58% rate of return, and will not be subject to federal estate tax at the 
second death.

Funding the Bypass Trust at the first death saves $2,627,689 in federal estate tax 
assuming a 40.00% estate tax rate.

Because Bob Sample had only $9,290,000 remaining exemption, and it was used to 
fund the Bypass Trust, the portability allowance that can pass to Mary Sample was 
$0. Any remaining DSUE from Bob could have ported to Mary’s estate unless she 
remarried someone else who predeceased her, in which case the last dying spouse's 
portability applies.

ILLUSTRATION 2 - BYPASS TRUST

Comprehensive Married Planning Mode Letter Summary 
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This illustration shows estate tax savings 
from using one or more Qualified 
Personal Residence Trusts.

A Qualified Personal Residence Trust 
(QPRT) is an irrevocable trust created when 
the owner of a primary residence and/or 
vacation home makes a gift transferring 
the property's title to the trust. Thus, the 
value of the home and its future 
appreciation is removed from the owner's 
estate, while the owner retains the right to 
reside in the home for a term of years. 
Since the transfer does not represent a gift 
of a present interest, the value of the 
property cannot be reduced by the annual 
exclusion ($17,000 in 2023).

The QPRT represents an IRS-sanctioned 
exception to the general rule that Grantors 
are prohibited from the use or enjoyment 
of property that qualifies as a gift. To 
comply with IRS rules, the trust term is set 
to a specific period of time that is expected 
to be shorter than the owner's life 
expectancy. At the end of the term, title 
passes to the trust beneficiaries, and the 
owner begins paying fair market rent to 
them if the owner desires to continue 
residing in the home. These rental 
payments do not constitute taxable gifts.

This technique freezes the value of the 
home when it is transferred into the trust, 
and the gift is discounted according to 
actuarial assumptions applied to the 
remainder interest transferred to 
beneficiaries using IRS mortality tables and 
the Sec. 7520 rate in effect. The higher the 
7520 rate, the lower the gift value, and 
thus the higher the potential estate tax 
savings.

ILLUSTRATION 3 - QPRT

Comprehensive Married Planning Mode Letter Summary 
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This illustration shows the use of 
annual gifting.

Under current law (2023) 
individuals do not need to report 
gifts up to $17,000 per year, per 
Donee, or joint gifts up to $34,000 
per year, per Donee made by 
married spouses. There is no limit 
on the number of Donee
recipients allowed in a single year.

Gifts may be given directly to 
recipients or through a Gifting 
Trust, whereby a Trustee controls 
the investments and distributions 
to beneficiaries. A Gifting Trust 
may protect beneficiaries from 
creditor claims, divorcing spouses, 
or simply from making 
inappropriate financial decisions 
with unrestricted cash gifts.

In this example, Bob and Mary 
made joint non-reportable gifts of 
$34,000 to each child or 
grandchild, totaling $68,000 per 
year. This illustration projected 
increases to their annual gifts for 
CPI inflationary adjustments and 
growth totaling $3,700,902 after 
20 years.

Applying a 40% estate tax rate, 
the combined savings from the 
annual gifting for both Bob and 
Mary is $1,480,361.

ILLUSTRATION 4 - ANNUAL GIFTING

Comprehensive Married Planning Mode Letter Summary 
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Valuation discounts may apply when certain 
ownership interests are transferred, such as 
interests in family limited partnerships (FLPs) or 
limited liability companies (FLLCs) holding 
businesses or investments. There are advantages to 
gifting partial ownership interests in lieu of cash. 
When less than 50% business interests are gifted, 
the asset may be entitled to a valuation discount 
due to minority interests lacking management 
control and lacking outside marketability of a partial 
interest in a closely-held family business.

The amount of the discount entails a subjective 
case-by-case determination; however, a 30% 
discount is often justified. Valuation discounts 
provide an opportunity to transfer more assets (and 
the future appreciation) out of the Donor's estate.

For example, if Bob and Mary transferred 
$1,000,000 worth of assets into an FLP or FLLC and 
then made a gift of a 10% minority interest or non-
voting interest from the entity, this nominal 
transfer of $100,000 out of their estate might only 
utilize the discounted amount of $75,000 of their 
lifetime exemption, assuming a 25% valuation 
discount.

In this example, Bob and Mary jointly made joint 
non-reportable gifts of $34,000 to each child or 
grandchild, totaling $68,000 per year. Applying a 
25% discount to their gifts and projecting increases 
to their annual gifts to adjust for inflation and 
growth removed a total of $4,934,536 from their 
taxable estates.

The additional estate tax savings from using 
discounted gifts totaling $68,000 per year during 
Bob and Mary's lifetime, and later discounted gifts 
of $34,000 per year during Mary's survivorship, is 
$495,224.

ILLUSTRATION 5 - DISCOUNTED GIFTING

Comprehensive Married Planning Mode Letter Summary 
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This illustration shows estate tax savings from using one 
or more Life Insurance Trusts.

Life insurance can be an essential tool in estate planning. 
The proceeds of a life insurance policy can be used to pay 
estate taxes, debts, and other expenses, as well as to 
support surviving family members. Life insurance can also 
provide estate liquidity, permitting heirs to receive their 
inheritances sooner rather than waiting for assets to be 
sold.

When purchasing a life insurance policy for estate planning 
purposes, it is important to consider the ownership and 
beneficiary designations on the policy. If the policy is owned 
by the insured, the proceeds will be included in the 
insured's taxable estate. Instead, if the policy is owned by 
an Irrevocable Life Insurance Trust (ILIT), the proceeds are 
not included in the insured's estate, and may provide 
additional benefits of creditor protection and allow the 
trustee's control regarding distributions of the proceeds.

A caveat to remember is that the ILIT must have purchased 
the policy to be assured of its exclusion from the insured's 
estate or if an existing policy is transferred to an ILIT the 
insured person must survive such transfer by at least three 
years in order to exclude the proceeds from the insured's 
estate. However, there are exceptions to that rule if the 
policy was sold to the ILIT for adequate consideration.

When the insured person transfers cash or other assets to 
the ILIT to pay the annual policy premiums the transfer 
constitutes a "gift" and a specific procedure must be 
followed involving sending "Crummey Notices" to the 
policy's beneficiaries to maintain exclusion from the taxable 
estate. This procedure is based on the 1968 federal case 
Crummey v. Commissioner, whereby beneficiaries are 
notified (via Crummey Notices) of their right to withdraw 
cash gifted to the trust for covering premium payments. The 
specific procedures permit the premium payments to be 
deemed a gift of a present interest.

In this scenario, the total savings from Irrevocable Life 
Insurance Trust planning is $254,899.

ILLUSTRATION 6 - LIFE INSURANCE

Comprehensive Married Planning Mode Letter Summary 
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This illustration
shows a large 
gift to the 
Gifting Trust in 
year one.

ILLUSTRATION 7 - LARGE GIFT

Comprehensive Married Planning Mode Letter Summary 
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One of the most effective tools available to reduce Estate Tax 
exposure is the Installment Sale to an irrevocable trust.

An "Irrevocable Sale Trust" is established to purchase assets from 
Bob and Mary in exchange for an installment note. The Trust is 
thereby excluded from their estate and the sale does not utilize 
any lifetime gift exemption since it is structured as a sale rather 
than a gift. Bob and Mary may choose to continue to pay the 
income taxes attributable to the trust's taxable activity to further 
reduce their estate assets without their payment utilizing any of 
their lifetime Gift Tax exemption. However, Bob and Mary may 
toggle off the income tax inclusion at any time so that the trust 
begins paying its income taxes at the trust level.

This illustration assumes that Bob and Mary will always pay the 
income taxes on the trust’s taxable income.

This illustration shows Bob and Mary making a seed capital gift of 
$1,500,000 in year one to the trust, and shortly thereafter selling 
an ownership interest in an LLC or Family Limited Partnership in 
exchange for a Promissory Note.

The partial business interest worth $15,000,000 is discounted by 
30.00% for lack of control and marketability, resulting in a sale of 
$10,500,000 asset value.

In exchange for the asset transfer, Bob and Mary receive a 4.00% 
note for the $10,500,000 sales price. The note is structured to pay 
interest only with a balloon payment of principal due in 20 years. 
Before or at its maturity the note may be refinanced, or potentially 
converted to a Self-Canceling Installment Note ("SCIN").

This illustration shows the sale occurring in 2023 and growth of 
assets through the 2nd death in 2043. At that time, the Irrevocable 
Sale Trust will hold $35,047,167 asset value that can pass outside 
of the estate into trusts providing lifetime benefits to children or 
other beneficiaries without triggering estate tax upon their deaths.

The estate tax savings from this installment sale of discounted 
assets would be $12,706,224 based upon the assumptions set 
forth herein.

ILLUSTRATION 8 - YEAR 1 GIFT / INSTALLMENT SALE

Comprehensive Married Planning Mode Letter Summary 
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The next illustration shows that allowing 
a residuary estate to pass to a Charity, a 
Family Charitable Foundation, or a 
Charitable Lead Annuity Trust (CLAT) will 
always result in zero estate taxes, but it 
will reduce the total amount passing to 
non-charitable Beneficiaries.

Here we show Bob and Mary Sample's 
residuary estate of $11,614,527 that 
would otherwise be subject to 40% estate 
tax passing to a Charity, resulting in $0 
Estate Tax.

Whether passing the residuary estate 
directly to charities, or by utilizing a CLAT, 
estate taxes will be zeroed-out. However, 
the advantage of utilizing a CLAT is that 
the assets continue to grow during the 
charitable payment term, resulting in 
potentially more remainder assets passing 
to family Beneficiaries after the end of the 
charitable payment term.

For example, if Bob and Mary Sample's 
net taxable estate passed directly to one 
or more qualified Charities, the amount 
passing to non-charitable Beneficiaries 
would be $70,462,078.

However, passing the $11,614,527 
residuary estate to a CLAT allows more 
time for the assets to grow tax-free while 
making annual payments to one or more 
charities during the charitable payment 
term.

To effectuate a testamentary CLAT, Bob 
and Mary Sample's Wills and Trust 
documents would include specific 
provisions directing the Personal 
Representative or Trustee to allocate the 
maximum assets to offset the finally 
determined estate tax liability.

ILLUSTRATION 9 - TESTAMENTARY CHARITY

Comprehensive Married Planning Mode Letter Summary 
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LARGE GIFT CALCULATOR

The Large Gift Calculator provides the planner an opportunity to see the impact of making a single 
large gift to a Grantor Trust in 2024, and the impact of the estate tax exclusion potentially dropping by 
one-half in 2026.

The planner can take into account the client's net worth, anticipated growth in net worth, any current 
portability allowance and remaining estate and gift tax exemption, and experiment with decisions on 
whether to split the gift, and whether and when to toggle off Grantor Trust status.

The scenarios shown above serve to educate the client by illustrating the incremental savings per 
$1,000,000 of gift up to and then exceeding the DSUE and temporary exclusion.

The spreadsheet and logistical displays make this all the more understandable.

Gift splitting can also be shown along with an estimation of whether and when the client might ever 
run out of assets based upon spending rates of returns and tax rates.
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LARGE GIFT CALCULATOR
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LARGE GIFT CALCULATOR
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All calculators include the following:

1. What you see in this PowerPoint deck.

2. 3 instructional videos:

A. A laymen's overview of the technique.

B. Instructions on how to use the calculator.

C. A deep dive discussion on techniques and issues. Presenters will include Jerry Hesch, Jonathan 
Blattmachr, Bob Keebler, Marty Shenkman, Brandon Ketron, Alan Gassman and others.

3. Ability to produce PowerPoint Summary of each scenario.

4. Ability to export the calculator itself with preloaded data to clients and colleagues for 12 days of free 
use.

5. Show the income and estate tax impact (“The Burn”) and toggling off in any given year.

6. Save selected data on your computer for later use.



The Mathematics of Estate Tax Planning 27
Alan Gassman, JD, LL.M. (Taxation), AEP® (Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

SAMPLE INPUT GUIDANCE

Automatically informs the 
user of possible 7520 rates 
and the best 7520 rate.

Informs the user to use the 
nearest (not last) birthday 
and allows entry of 
birthday to determine this.

Automatically informs the 
user of the clients life 
expectancy. 

Warns the user that the IRS 
has not approved Shark-fin 
CLATs and that it is safest to 
provide an “increasing by 20% 
per year” payment schedule.

Informs the 
user that it 
may be best 
to not 
completely 
zero out the 
CLAT.

Informs the 
user that  
valuation 
discounts on an 
LLC that will 
make annual 
distributions 
may be limited.

Can inform the 
user of the 
actual present 
value of future 
dollar amounts.
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CLAT CALCULATOR

Easily calculate the payment amounts to achieve a zeroed-out CLAT or “almost zeroed out” under various 
alternative payment structures.

The illustrated scenarios provide a comparison of charitable payments that are level, increasing by 20% 
per year, and utilizing a Sharkfin structure (starting at a low level with a sharp increase in the final year). 
The illustration also compares contributions of discounted assets and the income tax deductions 
generated for the year of contribution, and income tax expenses in subsequent years.

Most meaningfully, the display shows the percentage of assets and total dollar amounts that will go to 
charity and the remainder assets that will pass to non-charitable beneficiaries using net present values.  
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CLAT CALCULATOR
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SCIN CALCULATOR

The Self-Canceling Installment Note ("SCIN")/Installment Sale Calculator allows the planner to instantly 
know what the premium and total interest rate or principal gross up will be on a SCIN, and provides 
spreadsheets based upon any seed capital gift, discounted or non-discounted assets being sold, expected 
payments, and estate tax savings upon death and each year for the number of years illustrated.

A conventional sale (not self-canceling) at the lowest applicable federal rate can compared “side by side” 
to the SCIN alternative.

The term of the note can be set to extend beyond the life expectancy of the individual, and a SCIN for 
two lives can be setup for a married couple. 
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SCIN CALCULATOR
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PRIVATE ANNUITY CALCULATOR

The Private Annuity Calculator computes and illustrates multiple scenarios of a private annuity 
transaction between one or two individuals and a Grantor Trust.

The calculator displays the annual annuity payment and the amount needed to satisfy the IRS 
Exhaustion Test. The program allows the user to defer the annuity payments until a designated 
year and to increase the payments by a certain percentage each year or to customize the 
increase on a year-by-year basis.

Calculations can be made on discounted assets and even assets that throw off annual income 
above and beyond an imputed growth rate. 
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PRIVATE ANNUITY CALCULATOR
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QPRT CALCULATOR

The QPRT Calculator shows the reportable gift values, including discounts for transfers of partial interests 
of a primary and second home by one or both spouses, and the probability of the individuals surviving the 
term, thereby avoiding estate inclusion. 

The program also calculates the annuity payments that must be paid back to the Grantors from proceeds 
if the home is sold during the provisory term. Alternatively, it calculates the rental payments that the 
Grantors must pay to the trust beneficiaries if they wish to continue residing in the home after the 
provisory term ends, and the resulting “burn” from income taxes paid on the trust’s income.

Can additionally show income tax cost resulting from the loss of stepped-up basis when the Grantor 
survives the provisory term.
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QPRT CALCULATOR
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Financial planners and colleagues can estimate how much an individual or married couple 
will need to save each year in order to comfortably retire.

The program’s colorful spreadsheet displays categories of saving and expense as well as the 
estimated surplus or shortfall resulting from their current financial plan (or lack thereof). 
This illustration can serve as a reality check to educate clients and encourage them prioritize 
savings over spending.

The NEST calculator also forecasts the amount of life insurance needed to replace the 
income from a primary earner in the event of death before retirement. 

NEST ™ CALCULATOR 
NEST Stands for Needs/Estimated Savings Tabulation
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NEST CALCULATOR 
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You no longer 
need to wait for 
estimated life 
insurance costs. 
Our Life Insurance 
Estimator provides 
instant estimates 
of representative 
rates for term and 
life pay universal 
policies.*

LIFE INSURANCE ESTIMATOR

*Clients should be advised 
to discuss life insurance 
planning with an 
appropriately licensed 
advisor. Rates will vary 
significantly upon health 
status and policy terms.*
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Use our Amortization program to determine any of the four following items by providing 
the other 3 variables:

1. Payment amount

2. Number of payments (months or years)

3. Principal amount

4. Interest rate (provides AFR and prime rate at the push of a button)

AMORTIZATION CALCULATOR

Will also create an amortization table providing totals for calendar year interest payments.
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AMORTIZATION CALCULATOR
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Show your clients when they must start taking distributions, the amount of their 
required distributions, their net after-tax distribution, and the impact of making 
direct qualified charitable distributions (QCDs).

Show clients the present value and expected growth as illustrated on the next page.

RMD CALCULATOR WITH CHARITABLE DISTRIBUTIONS
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RMD CALCULATOR WITH CHARITABLE DISTRIBUTIONS

With CharityWithout Charity

RMD 
Tax

Net 
Distribution

End 
Value
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ADDITIONAL FEATURES

7. Calculates Charitable Remainder Trust 5% and 10% tests using 
pro-rated first-year payments as required by Treasury 
Regulations.

8. Displays discounted present values for CLAT charitable and 
remainder interests.

9. Shows impact of rent payments after QPRT term, or impact of 
QPRT SLAT with surviving spouse paying no rent, and impact of 
loss of step-up in basis/capitol gain tax on sale of home.

10. Generates customizable and exportable spreadsheets for each 
chosen technique application and automatically transfers the 
client’s data into illustrated PowerPoint slides.
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11. Provides client-specific PowerPoint illustrations, general explanations, 

checklists for each technique as well as sample language for drafting 

applicable document provisions.

12. Generates a client-specific net worth and savings spreadsheet that 

can be used by financial planners to illustrate possible retirement 

scenarios and amounts of life insurance needed in the event a 

primary earner dies prematurely.

13. Provides estimated life insurance rates by age and sex for standard 

and preferred non-smokers – for 10, 20 and 30 yr. terms and for 

lifetime universal.

ADDITIONAL FEATURES
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14. Life insurance planning is enhanced with input fields to capture the details of an 

unlimited number of existing policies showing comparable results with and without 

utilization of ILITs. The software recognizes the 3-year rule to avoid estate inclusion.

15. Large gift module has columns for three different tiers of income/spending by year 

or age, DSUE etc. temporary exemption, and permanent exemption to demonstrate 

savings from making  large gifts that exceed the available DSUE and permanent 

exemption before 2026 – It also accommodates spousal gift splitting and shows “the 

burn” from the income taxes paid on the trust’s income.

Special timeline display along with “private annuity rescue” 

“SCIN” rescue enables planner to show that exhaustion of trust 

can be delayed.

Allows illustration of a SLAT and a Credit Shelter Trusts and 

marital deduction assets passing to surviving spouse with estate 

tax payable on second death.

ADDITIONAL FEATURES
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16. Illustrates the use of a FLIP NIMCRUT for Donors who have highly 
appreciated, low-yield assets and want to support a charity while 
generating income that makes up for years when the trust’s earnings fall 
below a designated percentage requires that the original contribution 
value must remain in the trust when the makeup payments or payment 
occur and until the “FLIP”.

17. The Comprehensive planning module illustrates the estate tax savings at 
each step from utilizing any combination of up to 9 techniques in the 
following order:

a) Bypass/Credit Shelter Trust.

b) Use or loss of DSUE.

c) Exemption dropping in half in 2026 (or not).

ADDITIONAL FEATURES
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d) Annual gifting to Crummey Trust and/or descendants.

e) Annual gifting of discounted assets to any of the above.

f) One or two QPRT's - SLAT QTIP.

g) Life insurance before and after planning for each 

spouse and second-to-die policies.

h) Making a large gift which may or may not be split in year

one.

i) Making a large gift in year one which may or may not be

split with spouse

j) Testamentary charitable or CLAT disposition.

k) Comprehensive Plan modules also generate a detailed

letter to the client.

ADDITIONAL FEATURES
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18. Email illustrations and calculator with a link and security 

password to clients and colleagues to enable them to 

change variables and use software for up to 14 days with a 

simple e-mail link. 

19. Clearly informs the user of when to use the closest calendar 

age versus the last birthday for each technique.

20. Clearly tells the user whether they can use the present 7520 

rate or the lowest or highest of this month or the previous 

two months and which is best. Does the same thing with the 

short term, mid term or long term applicable federal rate.

ADDITIONAL FEATURES
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21. Provides warnings when settings may violate reasonable 

practices such as:

a) When the probability of exhaustion test may be  

violated for a private annuity arrangement.

b) When any valuation discount exceeds 40%.

c) When a valuation discount for an LLC used in a

GRAT or CLAT with a short payout (under 10 years)

exceeds a 20% discount.

d) Warns the planner not to use private annuity if 

grantor trust status has been toggled off.

WARNING WILL 
ROBINSON!!!!

Free art picture from 
pixabay.com 

ADDITIONAL FEATURES
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d) When a SCIN Term Exceeds the 2010 Mortality Life 

Expectancy Table (which may be permissible). 

e) Whether the latest birth date age or closest to calendar 

year age is to be used.

f) When a seed capital gift is less than 10% of an installment 

sale or SCIN sale amount.

g) When a SCIN interest rate exceeds or approaches a usurious 

rate (18%).

h) When a donors assets may run out to require less gifting or   

toggling off grantor trust status and when.

i) And more.

DANGER! DANGER! 
DANGER!

ADDITIONAL FEATURES

Free art picture from 
pixabay.com 
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22. The software automatically selects:

a)   The lowest available AFR for the month of a sale

and the 2 preceding months.

b)    The lowest available AFR for a non-sale loan.

c)    The best available 7520 rate for a Charitable

Remainder Trust or Charitable Lead Trust is the

best of the month of funding or the preceding 2 months. 

ADDITIONAL FEATURES
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d)   The maximum credit shelter trust that can be funded at a 

future date based upon the anticipated chained inflation rate 

and other techniques being used.

e)  The amortization calculator allows the user to solve for any 

of the following 4 items by providing the other 3 variables: 

i)    Payment amount.

ii)    Principal loaned.

iii)   Interest rate.

iv)   Frequency and length of term.

ADDITIONAL FEATURES
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24. Our simple “STANDARD PLAN MODE" defines primary 

terms and significant traps for the unwary on the same 

screen that shows the planning numbers outcomes.

25. Select newsfeed and ticker tape featuring summaries and 

30-minute updates.

26. Chat function and room to be moderated by a tax and 

estate planning lawyer, accessible only to subscribers.

ADDITIONAL FEATURES
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Advanced Spreadsheet Operations Include the following:

1. Every calculator spreadsheet can be exported to Excel.

2. Show every year, every other year or every third year, etc.

3. Select the columns you would like to see.

4. Change the order of the columns.

5. Export spreadsheet to Excel or PDF.

6. Summaries and details for each calculator.

ADDITIONAL FEATURES

Select Columns for Use
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28. Almost 24/7 customer service - Monday through Saturday - by 

four tax lawyers and law students at Gassman, Crotty & Denicolo, 

P.A. during normal business hours EST and technical assistance 

"almost 24/7" by our full-time programmer, and U.S. and 

Philippine-based lawyers and legal assistants employed by 

Gassman, Crotty & Denicolo, P.A.

ADDITIONAL FEATURES
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BE A FOUNDING SUBSCRIBER

Those who commit to purchase before May 1, 2024 will receive 2 extra

months for free (May 1, 2025 – June 30, 2025) and guaranteed no increase

in pricing for 24 calendar months thereafter.

Updates at pro-rata pricing will be available during the first year.

EstateView is absolutely free to anyone until May 1, 2024
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29. Pricing: 

a)  Standard version will include most items provided by competitors, 

plus side-by-side strategy comparisons and comprehensive modules ($199.95 per 

year).

b)   Professional PRO version will include PowerPoints and

comprehensive letters ($399.95 per year).

c)    Professional PRO-Plus version will include all features ($499.95 per 

year.)

ADDITIONAL FEATURES
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Units Discoun
t

Professional Professional PRO Professional PRO-
PLUS

2-5 15% $170.10 $339.95 $424.95

6-10 20% $159.96 $319.96 $399.96

11-15 25% $149.96 $299.96 $374.96

16-20 30% $139.96 $279.96 $349.96

21-30 35% $129.96 $259.96 $324.96

31-35 40% $119.97 $239.97 $299.97

36-40 45% $109.97 $219.97 $274.97

41-45 50% $99.50 $199.97 $249.97

46-50 55% $89.97 $179.97 224.97

51-55 60% $79.98 $159.98 $199.98

56-100 65% $69.98 $139.98 $174.98

101-200 70% $59.98 $199.98 $149.98

201-300 75% $49.98 $99.98 $124.98

VOLUME USER DISCOUNTS

300+ purchasers will include a free pizza or please call 24 hours ahead for Peking 
duck.
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Estate Planning with a
Charitable Remainder Unitrust

(CRUT)

Charity

Prepared for:
Bob Sample

A TYPICAL CALCULATOR POWERPOINT 
(Output is instantly automated to include the before, after, and during numbers 

with  optional information slides)
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Anatomy of a CRUT
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Important Characteristics of CRATS and CRUTSV
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CRAT CRUT

Minimum Annual Payment Yes No

Pays Greater Amounts if 
Values Increase

No Yes

Annual Valuations Required No Yes

Complexity of Annual 
Valuation and Payment

No Yes

Payments Can Be Deferred 
(NIMCRUT and Flip-
NIMCRUT)

No Yes

“5% Probability of Exhaustion 
Test” Applies

Yes No

10% Minimum Remainder 
Requirement

Yes Yes
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CRUT May Be Structured As Grantor Or Non-Grantor For Income Tax Purposes

Charitable 
Remainder 

Unitrust

Charity

Charity

A Grantor Lifetime CRUT
• Grantor gets charitable income tax 

deduction for full amount of gift.
(charitable deduction is recaptured if 

Grantor dies during the term)

• Grantor pays income tax on trust 
income during the term.

• The transfer does not use any 
lifetime gift tax exemption.

Non-Grantor or Testamentary CRUT
• No charitable income tax 

deduction for the assets 
transferred.

• The trust is treated as a complex 
trust; the trust pays income tax on 
its distributable net income.

• The transfer does not use any 
lifetime gift tax exemption.

Trustee is not the Grantor

Remaining assets 
after payment term 
are transferred to 
charity or charities.
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Set up a Grantor CRUT

Charitable 
Remainder 

Unitrust
DONOR

Contributes assets 
worth $1,000,000

1
2

Donor transfers $1,000,000 assets to CRUT and 
receives income tax deduction of approximately 

$1,000,002

Trust makes payments of a [Payout Rate] 
fixed percentage of the net fair market 
value of the property under the trust, 
valued and paid annually, to non-charitable 
beneficiaries for Donor’s lifetime or a term 

of 10 years.

The total payments to non-charitable 
beneficiaries are projected to be [Total 
Payments].

Assets may include:
• Stocks & Bonds
• Promissory Notes
• Non-voting LLC interests
• C corporation stock
Not suitable for:
• IRAs
• S corporation stock
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GST Warning:

Beneficiaries may 
not include any 
person from two or 
more generations 
below the Grantor –
or anyone who is at 
least 37.5 years 
younger than the 
Grantor.
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After Grantor CRUT Term Ends . . .

Charitable 
Remainder 

Unitrust

Remainder transfers directly to 
one or more charities.

The Remainder Value is projected to be $193,158 which is transferred 

directly to one or more charities.

3

Charity

Charity
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The $193,158 “End Value” at 
the termination of the term 
is the remainder that passes 

to charity or charities.

Charitable 
Remainder 

Unitrust

Summary

Year 
#

Grant
or Age

Beginning 
Value

Growth Payment End Value

1 71 $1,000,000 $75,000 $132,032 $942,968

2 72 $942,968 $70,723 $132,032 $881,658

3 73 $881,658 $66,124 $132,032 $815,750

4 74 $815,750 $61,181 $132,032 $744,899

5 75 $744,899 $55,867 $132,032 $668,734

6 76 $668,734 $50,155 $132,032 $586,856

7 77 $586,856 $44,014 $132,032 $498,838

8 78 $498,838 $37,413 $132,032 $404,219

9 79 $404,219 $30,316 $132,032 $302,503

10 80 $302,503 $22,688 $132,032 $193,158
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Pre-plan to Create a Testamentary CRUT

ESTATE   
OF DONOR

Contributes 
assets at 

death

1

CRUT is funded after death of Grantor with specific or residual 
estate assets to zero-out any estate tax liability.

Assets may include:
• Stocks & Bonds
• Promissory Notes
• C corporation stock
Not suitable for:
• IRAs
• S corporation stock

• Testamentary CRUT is taxed as a Complex Trust
• Testamentary CRUT can qualify for estate tax charitable 

deduction to zero-out estate tax liability of estate

Charitable 
Remainder 

Unitrust

Charity

Charity

Remaining 
assets after 
payment term 
are transferred 
to charity or 
charities.

2

GST Warning:

Beneficiaries may not 
include any person 
from two or more 
generations below the 
Grantor – or anyone 
who is at least 37.5 
years younger than the 
Grantor.
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After Testamentary CRUT Term Ends . . .

Charitable 
Remainder 

Unitrust

A testamentary CRUT can be funded with the Grantor’s 
residual assets to completely eliminate estate tax liability. 

Remainder transfers directly to 
one or more charities.

3

Charity

Charity
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EstateView Visualization 9: Comprehensive – Married Clients

Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions
Dies this year with no planning leaves an estimated $6.2m Estate Tax liability:

You can pull up this scenario for the next 14 days using the following:  Link: 
https://tinyurl.com/kxxjvtvr Passcode: 123456 EstateView.link

https://tinyurl.com/kxxjvtvr
https://estateview.link/
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EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24
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Federal Tax Calculations

• Decedent died with a gross estate valued at $20 million

• Decedent made a taxable gift of $5 million in 2012

• Decedent directs that $2 million passes to charity at death

• Balance of estate passes to children

• No state estate tax due

Basic Estate Tax Calculation
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Federal Tax Calculations

Total gross estate $20 million

Total allowable deductions $2 million

Taxable estate $18 million

Adjusted taxable gifts $5 million

Tentative tax base $23 million

Tentative tax $9.2 million

Basic exclusion amount $13.61 million

Applicable credit amount $5.44 million

Tax due $3,756,000

Taxes as percentage of property received 18%

Basic Estate Tax Calculation
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State Tax Calculations

• Decedent died in Maryland with a gross estate valued at $20 
million

• Decedent made a taxable gift of $5 million in 2012

• Decedent directs that $2 million passes to charity at death

• Balance of estate passes to children

• Maryland imposes a state-level estate tax with a $5 million 
exemption

Basic Estate Tax Calculation
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State Tax Calculations

Total gross estate $20 million

Total allowable deductions $2 million

Taxable estate $18 million

Maryland estate tax exclusion $5 million

Maryland tax base $13 million

Tax due $1,546,800

Basic Estate Tax Calculation
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Federal Tax Calculations

Total gross estate $20 million

Total allowable deductions $3,546,800

Taxable estate $16,453,200

Adjusted taxable gifts $5 million

Tentative tax base $21,453,200

Tentative tax $8,581,280

Basic exclusion amount $13.61 million

Applicable credit amount $5.44 million

Federal tax due $3,141,280

Total tax due $4,688,080

Taxes as percentage of property received 23%

Basic Estate Tax Calculation
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Direct Skip

• Taxpayer transfers $2 million outright to grandchild

• Taxpayer pays the resulting GST tax on the transfer

Basic Generation-Skipping Transfer 
Tax Calculation
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Federal Tax Calculations

Total value of direct skip $2 million

GST tax due $800,000

Total taxable gift $2.8 million

Gift tax due $1.12 million

Total tax due $1.92 million

Taxes as percentage of property received 96%

Basic Generation-Skipping Transfer 
Tax Calculation
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Taxable Termination

• Taxpayer previously funded trust for the benefit of child and 
grandchild with $1 million

• When value of trust’s assets reaches $5 million, child dies 
and leaves grandchild as sole current beneficiary

Basic Generation-Skipping Transfer 
Tax Calculation
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Federal Tax Calculations

Value of trust at creation $1 million

Gift tax due $400,000

Value of trust at termination $5 million

GST tax due $2 million

Total tax due $2.4 million

Remaining trust assets $3 million

Taxes as percentage of property received 80%

Basic Generation-Skipping Transfer 
Tax Calculation
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Taxable Distribution

• Taxpayer previously funded trust for the benefit of child and 
grandchild with $1 million

• When value of trust’s assets reaches $5 million, trustee 
makes $1 million distribution to grandchild

• As grandchild does not have sufficient assets to pay the 
resulting GST tax liability, the trust will pay such tax

Basic Generation-Skipping Transfer 
Tax Calculation
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Federal Tax Calculations

Initial taxable distribution $1 million

GST tax due $400,000

Additional GST tax due on taxes paid $266,666

Total tax due $666,666

Taxes as percentage of property received 67%

Basic Generation-Skipping Transfer 
Tax Calculation
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Projected Basic Exclusion Amount under Current Tax 
Law

Basic Exclusion Amount

Nominal (USD millions)

15

The Basic Exclusion 

Amount, $12.92 

million in 2023, has 

increased to $13.61 

million in 2024

$7.2

$7.6
$8.0

$8.4

10

Low Inflation*

High Inflation*

Median Inflation*

Current

$12.92

Sunset in 2026

In 2026, it will 

sunset to an 

inflation-adjusted

$7.2 million, absent 

action by a future 

Congress

5
2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

*Based on projected increases in “chained” CPI-U, rounded to the nearest $100,000 in this display. Basic exclusion amount shown is for an individual, based upon 10th (“high”), 50th (“median”), and

90th (“low”) percentile outcomes for the inflation-adjusted basic exclusion amount.

Based on Bernstein’s estimated range of returns for the applicable capital markets. Data do not represent past performance and are not a promise of actual results or a range of future results.

See Notes on Bernstein Wealth Forecasting System in the Appendix for further details.

Source: AB

$13.6
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Federal Tax Calculations

Total gross estate $20 million

Total allowable deductions $2 million

Taxable estate $18 million

Adjusted taxable gifts $5 million

Tentative tax base $23 million

Tentative tax $9.2 million

Basic exclusion amount $7.2 million

Applicable credit amount $2.88 million

Tax due $6.32 million

Taxes as percentage of property received 34%

Impact of Drop in Exclusion
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Federal Tax Calculations

Total gross estate $15 million

Total allowable deductions $2 million

Taxable estate $13 million

Adjusted taxable gifts $10 million

Tentative tax base $23 million

Tentative tax $9.2 million

Basic exclusion amount $10 million

Applicable credit amount $4 million

Tax due $5.2 million

Taxes as percentage of property received 26%

Impact of Drop in Exclusion
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• Property included in the taxable estate under IRC Sections 
2035-2038 and 2042

• Transfers made by enforceable promise if not satisfied 
before death

• Certain transfers subject to special valuation rules under IRC 
Sections 2701 and 2702

• A transfer that would have triggered an exception barring a 
transfer, relinquishment, or elimination of an interest, 
power, or property within 18 months of death

Exceptions from Anti-Claw Back 
Regulations
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Hypothetical case study for illustration purposes only.

Case Study: Meet Amir and Dalia

Amir and Dalia are both 60 years of age and residents of Nevada.

• Their assets total $40.0 million, of which $22.0 million is liquid. 

• Their after-tax income should cover their expenses through 2027. Beginning in 2028, they will need to support annual inflation-adjusted 
living expenses of $300,000, in today’s dollars, from their portfolio.

• They are considering creating non-reciprocal SLATs to be funded as follows:

Amir Dalia Joint Total

Marketable Securities/Cash 
(Contributed to Trusts)

$6.92 million $7.92 million $14.84 million

Marketable Securities/Cash 
(Remaining in Estate)

$0.08 million $2.08 million $2.0 million $4.16 million

Real Estate $6.0 million (rental) $3.0 million (home) $9.0 million

Retirement Assets $2.0 million $1.0 million $3.0 million

Business Interests $4.0 million (active) $5.0 million (passive) $9.0 million

Total $19.0 million $16.0 million $5.0 million $40.0 million

Liquid assets remaining in estate Assets contributed to trusts
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• *When creating two SLATs, each trust must be carefully drafted and funded to avoid the trusts being considered identical or substantially similar. The issue arises from the IRS’ application of the reciprocal trust doctrine, 
created by law in response to the perceived tax-avoidance motive, where two parties create identical trusts for each other and, as a result, end up in approximately the same economic position.
Bernstein does not provide tax, valuation, or legal advice; please consult professionals in these fields prior to making any decisions regarding strategies modeled in this analysis.

• Source: AB

Spousal Lifetime Access Trust

85

Distributions as needed

Spouse

Income taxes

Assets

G2

GrantorSLAT

Government

Key points: 

• Can benefit children, grandchildren, and grantor’s spouse, 
or benefit can be restricted to the grantor’s spouse during 
life. 

• The trust assets should be protected from the grantor’s and 
beneficiary’s creditors.

• A married couple could fund two SLATs, one for each 
spouse’s benefit. However, each trust must be carefully 
drafted to avoid being considered reciprocal.* 

• Grantor pays taxes on trust income.

• When structured properly, trust assets should not be 
included in the estate of the grantor or spouse.

• The significant risks to consider are death and divorce. At 
the beneficiary spouse’s death, the grantor spouse no 
longer has a means of accessing the trust assets.
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• Hierarchy of Objectives
• The Critical Goal: Meeting Lifetime Spending Needs

•

Core and Surplus Capital

• *The amount needed to support your lifestyle as long as you live.

• Source: AB 

86

Core Capital* assures

long-term well-being
Lifestyle Spending

Surplus Capital provides

for other goals

Charity

Discretionary Spending

Children/Grandchildren

New Ventures

Age

Surplus Capital
(Growth-Oriented 

Management)

Core Capital
(Preservation-Oriented 

Management)
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Your Core Capital Needs Vary by Asset Allocation

• USD millions 

• *Projections indicate the probability of a peak-to-trough decline in pre-cash-flow cumulative returns of 20% over the next 30 years. Because the Bernstein Wealth 
Forecasting SystemSM uses annual capital market returns, the probability of peak-to-trough losses measured on a more frequent basis (such as daily or monthly) may be 
understated. The probabilities depicted above include an upward adjustment intended to account for the incidence of peak-to-trough losses that do not last an exact 
number of years.
†Core capital represents the assets required today to support annual inflation-adjusted spending of $300,000 beginning in 5 years for the mortality-adjusted lifetime at a 
90% level of confidence. Assumes no income or spending during first 5 years of the analysis. Based on Bernstein’s estimates of the range of returns for the applicable 
capital-markets over the periods analyzed. Data do not represent past performance and are not a promise of actual future results or range of future results. See Notes 
on the Bernstein Wealth Forecasting SystemSM at the end of this presentation for further details.

87

Core Capital†
Spend $300,000 (Real) Beginning 2028

$10.8

$9.5

$8.5

$8.3

<2%

11%

42%

75%

Probability of 20% Loss*
Over 30 Years

Scenario A
80% Stocks/20% Bonds

Scenario B
60% Stocks/40% Bonds

Scenario C
40% Stocks/60% Bonds

Scenario D
20% Stocks/80% Bonds
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Additional Tax Reserve Needed for Liquid SLAT Assets of $7.92 
Million

• USD millions

• *Required tax reserve represents the amount of taxable assets needed to pay the income tax liability of a $7.92 million SLAT for the next 30 years with a 90% level of 
confidence. Assumes taxable and SLAT portfolios are invested in 60% global stocks and 40% bonds. Assumes top marginal federal tax rates for the personal taxable portfolio.
Based on Bernstein’s estimates of the range of returns for the applicable capital markets over the next 30 years. Data does not represent past performance and is not a 
promise of actual or range of results. See Notes on the Bernstein Wealth Forecasting SystemSM at the end of this presentation for further details. Bernstein does not provide 
tax, legal or accounting advice. In considering this material, you should discuss your individual circumstances with professionals in those areas before making any decisions.

88

$3.2

Tax Reserve for Liquid SLAT Assets

Required Tax Reserve*
30 Years of Taxes Paid | 90% Level of Confidence

60% Stocks/40% Bonds
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Personal Liquid Assets After Funding Dalia’s Trust and Creating a Tax Reserve Compared to 
Potential Core Capital Needs

• USD millions 

• Bernstein does not provide tax, legal, valuation, or accounting advice; please consult professionals in these fields prior to making any decisions regarding strategies modeled in this analysis.

• Source: AB

89

$10.88

$8.3 $8.5
$9.5

$10.8

Remaining
Liquidity

Scenario A Scenario B Scenario C Scenario D
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But Can’t They Take Distributions from the SLATs?

• *Treas. Reg. § 20.2036-1(c).

• †475 F.2d 1142 (Ct. Cl. 1973).

• ‡85 T.C.M. 1331 (2003).

90

Yes but…consider that an express or implied understanding of a retained or reserved interest in transferred 
property can trigger estate tax inclusion under IRC § 2036(a)(1).*

• Estate of McCabe vs. U.S.†—Taxpayer-created trust for benefit of spouse and children and trust made no 
distributions for 19 years—until taxpayer retired and needed liquidity. Trust made distributions based on 
written requests prepared by taxpayer and signed by spouse. Court held that distributions in response to 
change in taxpayer’s financial circumstances and taxpayer’s involvement in requests for funds evidenced 
pre-existing arrangement and trust assets were included in taxpayer’s taxable estate. 

• Estate of Strangi vs. Commissioner ‡—Taxpayer transferred 98% of his assets to a limited partnership in 
exchange for a 99% limited partner interest. Court noted that lack of reserved liquidity to support 
spending demonstrated implied understanding that taxpayer would meet such needs from transferred 
assets. Court held that it would be unreasonable to assume that taxpayer would sell remaining illiquid 
assets for this purpose. 
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• *Estate of McCabe v. U.S., 475 F.2d 1142, 1146 (Ct. Cl. 1973).
• †42 T.C.M. 1305 (1981).

How Can You Defend Against Inclusion?

91

Burden of disproving an implied understanding with circumstantial evidence falls on the estate.*

Past cases have looked to pre-funding analysis to dispel assertions of an implied understanding. 

Consider Estate of Wells v. Commissioner†:

• Taxpayer transferred assets to a fully discretionary irrevocable trust of which she was a beneficiary and named her son as 
trustee. 

• Her son distributed the trust’s income to her two to four times a year. 

• Estate was able to successfully defend against a claim of an implied understanding of a retained interest by:

• Showing that the taxpayer consulted with her accountant about her cash flow and only made the gift after being assured that she would 
have no need to access these funds in the future. 

• She used the distributions for extraordinary expenses that she didn’t incur prior to creating the trust. 

• She didn’t request distributions from the trust. 
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Intentionally Defective Grantor Trusts (IDGTs)

*Bernstein does not provide tax, legal, or accounting advice. In considering this message, you should discuss your individual circumstances with professionals in those areas before making any decisions.

• Assets of an “intentionally defective grantor trust” (IDGT) are considered “owned” by the donor for

income tax purposes but not includible in the donor’s taxable estate for estate tax purposes

• Donor is responsible for all income taxes on trust’s income, thereby allowing the trust to grow “tax 

free” 

• The IRS has ruled that:

• Donor’s payment of income tax liability does not constitute a gift to the trust for gift tax purposes

• Transactions between an IDGT and donor are ignored for income tax purposes, meaning 

these transactions do not trigger a recognition of gain

Gift

Donor IDGT Beneficiary

Distributions
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Cumulative Value of Annual Exclusion Gifts
Boost the benefit of annual exclusion gifts by using IDGTs median wealth (USD real, thousands)

Initial annual gift is $17,000, indexed for inflation. All accounts are invested 100% in stocks. Stocks are modeled as 13% US diversified, 17% US value, 17% US growth, 7% US small-and mid-cap,10% US
low vol, 20% developed international, 11% emerging markets, and 5% high-risk Int’l. Federal tax rates: top marginal; State tax rates: 5%. If the assets were liquidated, additional capital gains or losses would

be realized that are not reflected here. Based on Bernstein’s estimatesof the range of returns for the applicable capital marketsas of March 30, 2020. Data do not repr$e2s1e4nt past performance
and are not a promise of actual future results or a range of future results. See Notes on Bernstein WealthForecasting System in the Appendix.

$510

$274

$91

$17

$205

$521

$346

$734

Year 1 Year 5 Year 30Year 10 Year 15

Investment Growth

Year 20 Year 25

Benefits of Tax-Free Growth in IDGTAnnual Gifts

2023 2024

Annual Exclusion Gifts $17,000 $18,000

$998
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EstateView Case Study: Amir and Dalia (Continued!)

EstateView provides visual insights to highlight tax-saving opportunities.
Amir and Dalia can see visualizations of:

1.    Life Expectancy projections
2.    Life Insurance Estimates
3. Required Minimum Distributions (RMDs)
4. Monte Carlo 
5. Large Gifts to a SLAT
6. Installment Sale
7. Married Clients

Put “EstateView.link” in your 
browser to use the software. 

EstateView.link

12

3

4

5

7 6

https://estateview.link/
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EstateView Visualization 1: Life Expectancy

• EstateView’s Life Expectancy Calculator considers:
1. The number of lives; 
2. Amir’s and Dalia’s ages; and 
3. A specified mortality table (here, Table 2010CM). 

• Results show a spreadsheet of probability of survival:
1. For each person;
2. For both surviving that year; and
3. For at least one survivor that year. 

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

96

EstateView Visualization 1: Life Expectancy

• The Life Expectancy Calculator also shows a graph for Amir and 
Dalia to visualize their likelihood of survival over time. 

*Note: Ages modified to prevent completely overlapping lines*

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

97

EstateView Visualization 2: Life Insurance Estimates

• After a physical arranged with their 
insurance provider, clients will learn 
if they are in the standard or 
preferred risk class

• Example:
• Amir can expect (per $1m):

• $5,193/yr for 10 yr 
coverage at standard risk

• $5,247/yr for 20 yr 
coverage at preferred risk

• Dalia can expect (per $1m):
• $5,551/yr for 20 yr 

coverage at standard risk

EstateView.link

https://estateview.link/
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EstateView Visualization 3: RMDs

• Required Minimum Distributions start once client reaches age 73
• Assuming:       1) $3m in retirement accounts this year at age 60;

2) 7.5% asset growth rate; and 
3) 30% income tax rate (RMD is not only their retirement income)

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

99

Results (annual returns)
10th percentile = 5.22%
25th percentile = 6.59%
50th percentile = 8.08%
75th percentile = 9.45%
90th percentile = 10.67% 

EstateView Visualization 4: Monte Carlo

EstateView.link

Monte Carlo 
portfolio growth analysis
based on 10,000 random 
trials with variable gains or 
losses

Assumptions
Portfolio Value - $37m
Asset allocation - 65/35%

stocks/bonds
Annual spending - $600k

https://estateview.link/
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EstateView Visualization 4: Monte Carlo

EstateView.link

Timeline of Portfolio Growth (Value)

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

101

EstateView Visualization 4: Monte Carlo

EstateView.link

Timeline of Portfolio Growth (Percentage)

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

• The Large Gift / SLAT involves making irrevocable lifetime gifts of up to $13.6m per individual to 
reduce estate tax.

• Amir and Dalia can move this amount into trusts this year to allow the assets to grow outside their 
estate.

• The result is over $30m in Estate Tax Savings in 25 years!

Estate Tax Rate 40%

Lifetime Exemption drops 
50% in 2026?

Yes

Chained Inflation Rate 4.0%

Current Age 60

Projected Age of Death 85

Annual Savings/(Spending) ($600k)

Residence Value $3m

Current Investments $37m

Investments Growth Rate 5.5%

Discount on Gifted Assets None

Assumptions

EstateView.link

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

• Each row is an example of a large gift the clients could make with slight variations.

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 1 shows:
• $1m year one gift saves $3m in estate tax.

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 2 shows:
• $6.8m year one gift saves $20m in estate tax

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 3 shows:
• $7.8m year one gift saves $24m in estate tax, $3.7m more per incremental million!

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 4a shows:
• $13.6m year one gift saves $35m in estate tax, but paying taxes depletes Grantor’s estate.

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

108

EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 4b shows:
• $13.6m year one gift saves $35m in estate tax, requires toggling Grantor Status @ year 24

https://estateview.link/
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EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 5 shows:
• $20.8m year one gift saves $36m in estate tax, but runs out of money!

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

110

EstateView Visualization 5: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 6 shows:
• $20.8m year one gift, but lower investment growth depletes estate earlier!

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Conventional)

• Amir and Dalia can also make an Installment Sale to a trust to lower their 
projected Estate Tax.

• Self-Canceling 
Installment Sales have 
higher payments than 
conventional notes, but 
if the Grantor dies during 
the note term, the 
balance is forgiven.

Installment sales can be 
conventional or self-
canceling:

EstateView.link

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Conventional)

Assumptions

• Conventional Installment Note

• $13.6m sale to trust over 15 years 

• Initial seed gift of $100k (normally $1.36m)

• No discount on transferred assets

• 2% of trust value is taxable income

• Trust pays grantor interest annually

• Grantor pays the tax on trust income

• Estate tax rate of 40%

EstateView.link

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Conventional)

• Results summary:

• Spreadsheet of details for every couple years:

The $13.5m of Estate Tax savings comes from:

1. Assets transferring today and growing outside of their taxable estate
2. Cash spent to pay income tax on trust income (burn)

EstateView tells you how much Estate Tax this can save!

Project the annual income tax liability resulting 
from the trust payments!

EstateView.link

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Conventional w/ Discount)

Assumptions

• Conventional Installment Note

• $13.6m sale to trust over 15 years 

• 30% discount on transferred LLC assets

• Initial seed gift of $100k, discounted 30%

• 2% of trust value is taxable income

• Trust pays grantor interest annually

• Grantor pays the tax on trust income

• Estate Tax rate of 40%

EstateView.link

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Conventional w/ Discount)

• Results summary:

• Spreadsheet of details for every couple years:

The $13.5m Estate Tax Savings becomes $21.2m by putting assets into a multi-member LLC and 
taking discounts for lack of control and lack of marketability!

Discounts typically can be taken between 20-35% for non-voting LLC interests.

EstateView tells you how much Estate Tax this can save!

Project the annual income tax liability resulting 
from the trust payments!

EstateView.link

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Self-Canceling)

• Amir and Dalia can also make an Installment Sale with a Self-Canceling Installment Note 
(SCIN).

• Self-Cancelling Installment Notes have the same payment flow as conventional notes as long 
as the Seller/Grantor survives.

• SCINs require higher interest 
rates because if the Grantor 
dies before the 15-year term 
then the balance is forgiven. 

• An additional risk of non-
payment requires an 
increased interest rate on the 
installment note.

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

117

EstateView Visualization 6: Installment Sale (Self-Canceling)

Assumptions

• Conventional Installment Note

• $13.6m sale to trust over 15 years 

• 30% discount on transferred LLC assets

• Initial seed gift of $100k, discounted 30%

• 2% of trust value is taxable income

• Trust pays grantor interest annually

• Grantor pays the tax on trust income

• Estate Tax rate of 40%

EstateView.link

https://estateview.link/
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EstateView Visualization 6: Installment Sale (Self-Canceling)

• Results summary:

• Spreadsheet of every other year:

The discounted SCIN saves an estimated $15.6m in Estate Tax.

This is less than the non-discounted conventional note, which saved an estimated $21,169,500. 

With the assumptions from previous slides, the clients are better to use conventional installment sale with 
membership interests of an LLC, if both spouses will live 15 years. 

EstateView tells you how much to adjust the note’s interest rate!

Project the annual income tax liability resulting 
from the trust payments!

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients

• Comprehensive plans combine the previously discussed techniques together.

• Start by using the calculator for a given technique with the goal of fine tuning that option.

• Then, move to the comprehensive plan to put multiple techniques together. 

Example: Using the Installment Sale Calculator, we found a discounted conventional note projects 
more savings than a SCIN. We will use discounted conventional notes for any installment sale 
scenarios included in the clients comprehensive plan.

Amir and Dalia are looking to transfer $13.6m, so we will build up two scenarios:

1. Use QPRT, Life Insurance, and a Large Gift to a SLAT
2. Use QPRT, Life Insurance, and an installment sale

The results will show us if the clients should include a Large Gift/SLAT or installment sale.

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions

First, enter the basic assumptions as follows:
EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions
Second, enter the technique-specific assumptions as follows:

*Note: Be sure Installment Sale is unchecked to prevent transferring 
the same $13.6m to different trusts within the same plan!*

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions

Third, scroll the scenarios on the right to display different levels of planning:

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions
Dies this year with no planning leaves an estimated $6.2m Estate Tax liability:

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients
Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions
Dies in year 25 with no planning leaves an estimated $34.8m Estate Tax liability:

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients
Scenario 1: QPRT, Life Insurance, and Large Gift - Assumptions

Dies in year 25 with all planning leaves an ZERO estimated Estate Tax liability:

EstateView.link
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 2: QPRT, Life Insurance, and Installment Sale - Assumptions
First, enter the basic assumptions as follows:

EstateView.link
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 2: QPRT, Life Insurance, and Installment Sale - Assumptions
Second, enter the technique-specific assumptions as follows:

*Note: Be sure Large Gift is unchecked to prevent 
transferring the same $13.6m to different trusts 
within the same plan!*

EstateView.link
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 2: QPRT, Life Insurance, and Installment Sale - Assumptions

Third, scroll the scenarios on the right to display different levels of planning:

EstateView.link
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EstateView Visualization 7: Comprehensive – Married Clients
Scenario 2: QPRT, Life Insurance, and Installment Sale  - Assumptions

Dies this year with no planning leaves an estimated $6.2m Estate Tax liability:

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

130

EstateView Visualization 7: Comprehensive – Married Clients

Scenario 2: QPRT, Life Insurance, and Installment Sale - Assumptions

Dies in year 25 with no planning leaves an estimated $34.8m Estate Tax liability:

EstateView.link

https://estateview.link/
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EstateView Visualization 7: Comprehensive – Married Clients

Scenario 2: QPRT, Life Insurance, and Installment Sale - Assumptions

Dies in year 25 with all planning leaves an estimated $4.1m Estate Tax liability:

EstateView.link
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Managing “Grantor Tax Fatigue”

o Jack’s current personal portfolio: $20 million, invested 40% global stocks/60%
bonds

o Spends $600,000 annually from this portfolio*

oHe gave $5 million to an irrevocable grantor trust six years ago for the future 
benefit of his daughters, Kendra and Sara. Trust is now worth $8 million. Trust
is invested 80% global stocks/ 20% bonds.

oCumulative income taxes on trust paid since gift: $700,000

o Jack doesn’t want to continue paying taxes on the trust

*Spending adjusts annually for inflation.

Case Assumptions
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EstateView Visualization 6: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

• Each row is an example of a large gift the clients could make with slight variations.

https://estateview.link/
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EstateView Visualization 6: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 1 shows:
• $8m year one gift saves $34m in estate tax.

https://estateview.link/
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EstateView Visualization 6: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 2 shows:
• $8m year one gift fails in 2051 while retaining Grantor Status.

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

136

EstateView Visualization 6: Large Gift / SLAT

EstateView.link

Large Gift / SLAT Summary

Gift 3 shows:
• $8m year one gift with Grantor Status off from inception buys more time.

https://estateview.link/
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$81

23.8% 18.8%

Differences between Individual and Trust Income Tax Rates

*Includes a $14,600 standard deduction for the single filer with $525,000 taxable income and a $100 exemption for the trust with $525,000 taxable income. 

Source: IRS and AB

Income Type

Tax

Rate

Adjusted Gross

Income Threshold

Single Filer Trust

Short-Term Gains 

and Ordinary

Income

37.0% $609,350 $15,200

Long-Term Gains 

and Qualified

Dividends

20.0% $518,900 $15,450

Medicare Surtax

on Net Investment 

Income
3.8% $200,000 $15,200

Standard Deduction $14,600 $100

Max Tax 

Savings

$38

Value of Bracket Run—Long-Term Capital Gains*

(USD Thousands)

$120

$100

$0

$20

$40

$60

$80

Trust Single

Filer

15.0%

$123
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Converting to Nongrantor Trust Is Costly for Beneficiaries

For illustrative purposes only. Data do not represent past performance. Actual returns may be higher or lower than projected.

*Based on Bernstein’s estimates of median returns for applicable capital markets over next 20 years. Assumes 23.8% effective tax rate for long-term capital gains and qualified dividends, 

and state income tax of 4.95%.

AB is not a legal, tax, estate, or insurance advisor. Investors should consult these professionals as appropriate before making any decisions. 

Source: AB

After-Tax Range of Trust Assets—Year 20* 

Nominal (USD Millions)

$54.3

$39.3

$12.6

$20.0

$10.3

$25.5

Grantor 
Trust

Nongrantor Trust

Probability

5%

10%

50%

90%

95%
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Bernstein does not provide tax, legal, or accounting advice. Please consult with the professionals in these fields before making any decisions.

Estate tax assumes current $13.61 million exclusion sunsets to $6.81 million in 2026, adjusted for inflation. We assume that the inflation adjustment will make the exclusion amount $10.7

million in 20 years, with a net exclusion in this case of $5.7 million after adjusting for the $5.0 million lifetime gift. Estate tax is assumed to be 40%. Based on Bernstein’s estimates of the

range of long-term returns for the applicable capital markets. Data does not represent past performance and is not a promise of actual or range of future results. Asset values are net of

applicable taxes and cash flows, if any. See Notes on Bernstein Wealth Forecasting System in Appendix for further details.

After Estate Tax, Summary Year 20—Median 

(USD Millions—Nominal)

After Estate Tax Personal

$25.5

$11.7

$(4.0)

$20.0

$14.8

$(6.0)

Grantor Trust Nongrantor Trust

$37.2 $34.8

Estate TaxChildren's Trust

Grantor Trust Reduces Grantor’s Taxable Estate
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Benefit of “Step-Up” Highly Dependent on Turnover Rate

For illustrative purposes only. Assumes a 6% compound annual growth rate on $1 million invested at the beginning of the time period. Assumes 23.8%

tax. Source: AB

Tax Savings Resulting from “Step-Up” Per $1 million

CompoundAnnual Growth Rate 6%

Annual Turnover Rate

(USD Thousands, Nominal)

$0

$100

$200

$300

$400

$500

0% Turnover

10% Turnover

20% Turnover

30% Turnover

0 2 4 6 8 10 12 14 16 18 20

$2,680

Growth of $1 million (Net of Tax)—Year 20

CompoundAnnual Growth Rate 6% 

0% vs. 30%Annual Turnover Rate 

(USD Thousands, Nominal)

$3,500

$3,210

$0

$500

$1,000

$1,500

$2,000

$2,500

$3,000

Step-Up No Step-Up

$73

$2,573 $2,500

$525

0 % Turnover

3 0 % Turnover
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Child 

(Borrower)

Key Points

• Parent lends assets to child in exchange for a promissory note

• Note payments can be structured as fully amortizing, but utility for the borrower can be maximized if structured 

as interest-only payments with a final “balloon” principal repayment

• Intrafamily loans come with no limitations on how a borrower uses the proceeds

• Assets pass to the family member without payment of any transfer tax (note: interest payments are taxable

income to the lender)

• Potentially low borrowing costs as interest payments are based upon prevailing Applicable Federal Rate (AFR) 

rate at time of loan

Assets

Note Payments

Parent 

(Lender)
Balloon Payment

Intrafamily Loans

Source: AB

Bernstein does not provide tax, legal, or accounting advice. In considering this message, you should discuss your individual circumstances with professionals in those areas before making any

decisions.
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• IRC Section 7872
• Demand loan

• Payable in full at any time on the demand of the lender or are non-transferable 
and conditioned on the performance of substantial future services by an 
individual

• Will qualify as a below market loan if the interest rate is less than the applicable 
federal rate

• Short-term AFR: Up to 3 years

• Mid-term AFR: 3 years or more and up to 9 years

• Long-term AFR: 9 years or more

• Term loan
• Any loan that is not a demand loan

• Will qualify as a below market loan if the amount loaned exceeds the present 
value of all payments due under the loan 

• Imputed amount transferred from lender to borrower

• Interest payment imputed from borrower to lender

Interest Rate Issues
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How an Installment Sale to an Intentionally Defective Grantor Trust
(IDGT) Works

*Potential benefit to trust and its beneficiaries equals post-transfer growth of assets given, plus growth of assets sold in excess of interest payable. “AFR” means applicable federal rate, annual 

compounding, as published by the Treasury Department. The mid-termAFR applies to fixed debt having a term greater than three years, but not greater than nine years; the long-term AFR applies to

longer-term loans; the short-term AFR to shorter-term loans.

For illustrative purposes only; not an advertisement and does not constitute an endorsement of any particular wealth transfer strategy. Bernstein does not provide legal or tax advice. Consult with 

competent professionals in these areas before making any decisions.

Source: AB

Annual growth in excess ofAFR may avoid gift, estate, and GST taxes*

Key Points

• Transfers to IDGT are treated as part-gift 

(10%), part-sale (90%)

• Note payments back to Grantor can be 

structured as interest-only based on appropriate 

AFR, with principal and final interest installment 

due upon maturity
Income Taxes

Government

GrantorIDGT

Remainder

Beneficiaries

Assets

Note Payments
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Rising Interest Rates, and a Flat, “Inverted” Yield Curve, Present 
Challenges… and Perhaps Opportunities

Applicable Federal Rates (AFR)

100% annual compounding

Source: www.irs.gov
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Rising Interest Rates Decrease Probability of an Installment Sale’s Success
and Wealth Transfer Potential

Installment sale remainder per $1 million*

*Assumes $1.0 million is sold to an intentionally defective grantor trust (IDGT) in exchange for a 9-year, interest-only promissory note, with a balloon payment in the 9th year. The IDGT is assumed to

be invested with an asset allocation of 80% global stocks and 20% bonds.

†Probability of Success is defined as the probability that at least $1 remains in trust after the promissory note has been repaid

*Based on Bernstein's estimated range of returns for the applicable capital market over the next 9 years as of June 30, 2023. Data do not represent past performance and are not a promise of

actual future results or a range of future results.

$403

$287

$170

$53

Mid-Term AFR 
2.0%

Mid-Term AFR 
3.0%

Mid-Term AFR 
4.0%

Mid-Term AFR 
5.0%

Probability 

of Success†
81% 74% 64% 55%
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• Rev. Rul. 77-299
• “It should be noted that the intent to forgive notes is to be distinguished 

from donative intent, which, as indicated by section 25.2511-1(g)(1) of the 
regulations, is not relevant. A finding of an intent to forgive the note relates 
to whether valuable consideration was received and, thus, to whether the 
transaction was in reality a bona fide sale or a disguised gift. Therefore, 
such an inquiry is necessary in situations such as the one described here. 
See 5 Mertens, Law of Federal Gift and Estate Taxation, section 34.03 
(1959). "Nothing can be treated as consideration that is not intended as 
such by the parties." Fire Insurance Association v. Wickham, 141 U.S. 579 
(1891). Donative intent, on the other hand, rather than relating to whether 
a transaction was actually a sale or a gift, relates to whether the donor 
intended the transaction to be a sale or a gift. Although the same facts 
would be used in determining either type of intent, they relate to two 
entirely different inquiries.”

Other Promissory Note Issues
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• Under a SCIN, a borrower promises to make fixed, periodic payments 
that end upon the earlier of the lender’s receipt of a maximum principal 
amount or some event, typically the lender’s death

• A SCIN is treated as a contingent payment installment sale under IRC 
Section 453 and its related Treasury Regulations, thereby allowing the 
lender to defer gain over the payment period

• A SCIN escapes inclusion in the lender’s taxable estate if its cancellation 
clause functions as a bona fide contract

• Consider circumstances of negotiation

• Consider cancellation premium (either a higher purchase price or a higher 
interest rate)

• If a lender dies during the SCIN’s term, any deferred gain is recognized 
by lender’s estate as income

Planning with Self-Canceling Installment Notes (SCINs)



Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

148
EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

149

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

150

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

151

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

152

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

153

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

154

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

155

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

156

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

157

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

158

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

159

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

160

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

161

EstateView.link

https://estateview.link/


Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

162

SAME SCENARIO BUT INSTALLMENT SALE OF $30 MILLION IN ASSETS INSTEAD OF 
LARGE GIFT

EstateView.link

https://estateview.link/
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Illustration No Large Gift
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UPDATED EXCERPTS FROM :
ESSENTIAL PLANNING NOW FOR THE CLAWBACK: 

UNINTENDED CONSEQUENCES & PLANNING 
OPPORTUNITIES REVEALED UNDER RECENT PROPOSED 

REGULATIONS & LITERATURE

Wednesday, November 30, 2022

12:00 PM to 1:00 PM EST

(60 minutes)

Brandon Ketron, JD, LL.M. (Taxation), CPA
Brandon@gassmanpa.com

Alan Gassman, JD, LL.M. (Taxation), AEP® (Distinguished)
agassman@gassmanpa.com

Martin S. Shenkman, CPA, MBA, PFS, AEP, JD
shenkman@shenkmanlaw.com

Presented By:
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Only usable until 
12/31/2025 - after A 

and B have been used.

Must use 2nd

Must use 1st

EXAMPLE:

If DSUE is $2,000,000, 
must give over $8,505,000 
to use part of the 
exemption that will be lost 
in 2026.

A

B

C

DSUE

BEA Order of Use

Temporary 
Exclusion

Core 
Exclusion

Gassman & Shenkman slides
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Insure the Risk of Anti-Clawback

Buy Term or Low Initial Premium Second-to-die life
insurance policies before 2026 to lock-in insurability
and death benefit.

Convert to permanent or begin paying larger
premiums if and when the exemption amount is
reduced.

Gassman & Shenkman slides
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The Basic and Bonus Exemption 
Explained

• In 2024, the basic and bonus exemption is $13,610,000 (both are 6,805,000, 
respectively)

• What do taxpayers need to do to take advantage of the bonus exemption before it 
disappears?

• Easy answer for taxpayers who wish to make large gifts that will use both the basic 
and bonus exemption by simply transferring $13,610,000 worth of assets as a gift, 
or whatever their combined basic and bonus exemption may now be.

• More difficult for taxpayers who do not wish to gift more than their basic 
exemption amount before the bonus exemption disappears because the first dollars 
gifted are allocated to the basic exemption and use of the bonus exemption will 
only occur after (1) the basic exemption has been completely used, and (2) any 
portability allowance has been received by a previous spouse has been used.

Gassman & Shenkman slides
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The Basic and Bonus Exemption Explained, cont. 

• Any non-excluded gifts made by a taxpayer are first allocated to any portability allowance 
that the taxpayer may have received from a predeceased spouse, then to the basic exclusion 
amount, followed by the bonus exemption amount.

• Taxpayers & advisors alike have sought ways to “lock in” use of the bonus exemption amount 
without actually transferring assets as “complete gifts” that will not be included in their estate 
for federal estate tax purposes

• In other words, many taxpayers would like to put $13,610,000 worth of cake into a 
mechanism to ensure use of the $13,610,000 exemption, while being able to eat the cake for 
their remaining lifetime, or at least for some time after January 1, 2026.

Gassman & Shenkman slides
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The Basic and Bonus Exemption Explained, cont. 

• Examples:

• 1. Use a Grantor Retained Income Trust (“GRIT”) which would pay income to the grantor and then 
pass to benefit the grantor’s spouse and/or descendants after the grantor’s death

• 2. Establish an LLC that would be taxed for income tax purposes as a partnership and pay the grantor 
an amount equal to 7% of the value of the partnership assets each year, with all remaining assets 
passing to the grantor’s children at the time of the grantor’s death, or earlier if caused by an 
independent party.

• In both of those situations the transfer to the entity can be considered to be a complete gift for estate 
and gift tax purposes, using the $13,610,000 allowance, even though the assets held under the entity 
will be considered to be subject to federal estate tax on the death of the grantor.

• If not for the updated anti-clawback regulations, which were specifically authorized by the TCJA, while 
the assets in the entity are includible in the grantor’s estate for estate tax purposes, the estate tax 
exemption of the grantor would be used to offset the tax based on the estate tax exemption available at 
the time of the funding of the entity.

• The Proposed Regulations will not allow the bonus exemption amount to be used if the grantor dies 
after the exemption amount has been reduced (as presently scheduled, January 1, 2026), partnership or 
similar planning may still be useful for generation-skipping tax exemption purposes.

Gassman & Shenkman slides
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Question:

• Can I use my DSUE and bonus estate tax exclusion 
amount to fund a complete gift trust that will still 
be includable in my estate, thus reducing my 
exemption to the original exemption amount, and 
then make a gift of the original exemption amount 
to descendants or a trust for descendants?

Gassman & Shenkman slides
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Summary of Portability Allowance Treatment

• Many surviving spouses have a portability allowance from having survived a 
spouse who had significant remaining exemption, with a concern that 
remarriage and surviving a subsequent spouse after the bonus exemption is 
eliminated will cause an estate tax problem for descendants.

• In this situation, principles similar to what will occur if the bonus exemption 
is lost in 2026 will also apply. 

• For example, a taxpayer who has received a $12 million portability 
allowance and has a $12,060,000 estate tax exemption may wish to remarry 
and may be expected to outlive a new spouse, which would reduce the 
taxpayer’s portability allowance from $12 million to an estimated $8 million 
or less.

Gassman & Shenkman slides
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Summary of Portability Allowance Treatment, cont.

• This same taxpayer is also facing the loss of half of his/her exemption amount, which might 
be expected to be $7 million in 2026 (from $14 million after including inflation to $7 
million).

• This taxpayer would need to gift $12 million before 2026 to preserve use of the full 
portability allowance and the bonus exemption, but the clawback rules do not apply to the 
portability allowance, so a possible arrangement would be as follows:

• (A) Place $12 million into a complete gift / retained interest arrangement, such as a Grantor 
Retained Income Trust (“GRIT”), a non-qualifying preferred partnership, to lock in the 
portability allowance which is used first when gifting above the $16,000 per year exclusion 
occurs.

Gassman & Shenkman slides
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Summary of Portability Allowance Treatment, cont.

• (B) If the taxpayer does not want to gift a full $12 million into this arrangement, she 
can be informed that anything over approximately $7 million will probably save the 
excess over $7 million of the portability allowance if she remarries.

• In other words, she may wish to place more than approximately $6,505,000 into a 
dynasty trust or other arrangement that will not be subject to the clawback rules.

• Her GST exemption should first be allocated to the portability gift under the section 
above, and thereafter to a GST exempt trust or other arrangement under the transfer 
described in this section B to the extent of her GST exemption, with any contributions 
above that going to a non-GST trust or other arrangement.

• (C) If she wants to fully save the first spouse’s portability allowance and the bonus 
exemption then she will gift her GST exemption amount to an irrevocable trust or 
other arrangement with remaining amounts going to non-GST trusts.

Gassman & Shenkman slides
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The Double Whammy 

• Losing the bonus exemption is difficult enough, but what about 
taxpayers who have received a portability allowance well exceeding 
$6 million and have remarried or may remarry and have their new 
spouse die after January 1, 2026, when the portability allowance 
would go down to one half of what it would otherwise be?

• Replacement portability allowance will be based upon the estate tax 
exemption of the new spouse when he/she dies before the taxpayer 
minus whatever other assets pass that do not qualify for the marital 
and/or charitable estate tax deductions in the estate of such 
predeceasing spouse.

Gassman & Shenkman slides
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Special Rule

Allows an estate to calculate its 
estate tax credit using the higher 
of the exclusion applicable as of 

the date of the gift or the 
exemption amount applicable 

upon death

Gifts that are includible in the 
gross estate pursuant to § 2035, 

2036. 2037. 2038, or 2042, of the 
Code

Unsatisfied enforceable promises 
to pay

Gifts subject to the special 
valuation rules of § 2701 

(preferred partnership freezes 
and similar arrangements)

§ 2702 (related to GRATs (Grantor 
Retained Annuity Trusts) and 

QPRTs (Qualified Personal 
Residence Trusts))

The relinquishment or elimination 
of an interest in any one of the 
aforementioned situations that 

occurs within eighteen (18) 
months of the date of the 

decedent’s death.

The Five Percent Or Less Exception. 

Transfers where the value of the taxable 
portion of the transfer has not exceeded 
five percent of the total transfer, such as 
if the taxable component of a GRAT does 
not exceed 5% of the amounts 
transferred to the GRAT, then the gift 
component can be used to lock in use of 
the estate tax exemption in effect in the 
year of the gift, if the gift is large enough 
to exceed the smaller exclusion that will 
otherwise apply on death

Termination or Lapse by Death. 

Transfers where the retained interests 
were relinquished or terminated by the 
termination of a durational period 
described in the original instrument of 
transfer which is either (a) the death of 
any person, or (b) the passage of time.

Exceptions Exceptions to the
Exceptions

“Special Rule,” “Bad Exceptions,” and “Good Exceptions” to the Exceptions.

Gassman & Shenkman slides
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Current Estate Tax Exemption – Use it or Lose it – Example from 2022

Mrs. Jones has used $1,060,000 of her estate and gift tax exemption from 

prior gifting, and therefore has an $11,000,000 exemption.

• If she has a $21,000,000 estate and makes an $11,000,000 gift, before the exemption 

is reduced, this will reduce her estate to $10,000,000. 

• If Mrs. Jones then dies in 2027, or thereafter, she would have no exemption 

remaining, and the estate tax will be $4,000,000 ($10,000,000 x 40% = $4,000,000).

• If Mrs. Jones makes no further gifts and dies in 2027 when the exemption amount is 

$6,360,000 she might only have $5,300,000 of exemption remaining ($6,360,000 less 

$1,060,000 in prior gifts = $5,300,000.  Resulting in an estate tax of $6,280,000 

($15,700,000 x 40% = $6,280,000). 

• $2,280,000 of estate taxes are saved by using the increased exemption amount 

before the exemption is reduced.

• It is important to note that there will be no “clawback” for use of the not yet reduced 

exclusion amount, meaning that Mrs. Jones will not be penalized for gifting 

$11,000,000 of assets if she passes away at a time when the applicable exclusion 

amount is $6,000,000. Gassman & Shenkman slides
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MRS. JONES EXAMPLE (Cont.)

• Another factor to consider is that in order to use the temporary increased 

exemption, gifts must exceed what the exemption will be reduced to. 

• For Example:

If Mrs. Jones were to gift $5,000,000 in 2022 when the applicable exclusion 

amount is $12,060,000 and then passes away in 2026, or thereafter, when 

the applicable exclusion amount is only $6,000,000, Mrs. Jones’s applicable 

exclusion amount would only be $1,000,000. 

Therefore, in order to take full advantage of the increased exemption, Mrs. 

Jones will need to gift all $11,000,000 of her remaining exclusion, and 

nothing up to $4,970,000 preserves the use of her temporarily increased 

exemption. 

$12,060,000 dived by two is $6,030,000. 

$6,030,000 – $1,060,000 = $4,970,000.
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Consideration Required to Enforce Promissory Note 
Under Florida Law

• The delivery of a promissory note for consideration is enforceable. 
However…

• “The delivery of a promissory note or check, unsupported by 
consideration, is not an executed gift of the money, but is delivery of a 
promise to make a gift only, and will be revoked by the death of the 
promisor before actual payment and is not enforceable during the 
donor’s lifetime.” Sparber, Cofer, Ritchie, 7 Southeast Transaction Guide 
§ 124.03 (Matthew Bender) (2022).

• "A gift is always revocable until executed, and a promissory note 
intended purely as a gift to the payee is but a promise to make a gift in 
the future. The gift is not executed until the note is paid.“ Fla. Nat'l Bank 
& Tr. Co. v. Brown, 47 So. 2d 748, 761 (Fla. 1950) (quoting Meyer v. 
Meyer, 39 N.E.2d 311, 314 (Ill. 1942).
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Consideration Required to Enforce 
Promissory Note Under Florida Law 

(cont’d)
• “[C]onsideration ‘need not be money or anything having monetary value, but may consist of 

either a benefit to the promisor or a detriment to the promisee.’” Fla. Power Corp. v. Pub. Serv. 
Com., 487 So. 2d 1061, 1063 (Fla. 1986) (quoting Dorman v. Publix-Saenger-Sparks Theatres, 135 
Fla. 284, 290 (Fla. 1938).

• “‘It is not necessary that a benefit should accrue to the person making the promise; it is 
sufficient that something valuable flows from the person to whom it is made, or that he suffers 
some prejudice  or inconvenience, and that the promise is the inducement to the transaction. 
Indeed, there is a consideration that if the promisee, in return for the promise, does anything 
legal which he is not bound to do, or refrains from doing anything which he has a right to do, 
whether there is any actual loss or detriment to him or actual benefit to the promisor or not.’” 
Harbeson v. Mering, 147 Fla. 174, 182-83 (Fla. 1941) (quoting 13 C.J., Contracts, Sec. 150, pp. 
315-316).

• “[I]t is well settled that the slightest detriment to the promisee is sufficient consideration to bind 
the promisor.” Md. Cas. Co. v. Krasnek, 174 So. 2d 541, 543 (Fla. 1965) (citing  Mangus v. Present, 
135 So.2d 417 (Fla. 1961).
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Consideration Required to Enforce 
Promissory Note Under Florida Law 

(cont’d)
Florida jury instruction regarding the definition of “consideration”:

“Consideration is something of value that is given or agreed to be given in 
exchange for a promise. For a valid contract to be formed between two 
parties, each party has to have provided some type of consideration to 
the other party in exchange for the other party’s promise to [do/do or not 
do/not do] something.

It is not necessary that the thing of value offered by a party be of great or 
even moderate value. As long as the thing of value has some value, even 
if the value is slight, the party will have provided sufficient consideration.”

1 Florida Forms of Jury Instruction, Ch. no., 30.60 Definition of 
“Consideration” (Matthew Bender 2d ed.) (2022).

Gassman & Shenkman slides



Alan S. Gassman, JD, LL.M. (Taxation), AEP Distinguished)
agassman@gassmanpa.com

Copyright © 2024 Gassman, Crotty & Denicolo, P.A

EstateView Software Update: Our Newest Features and 
Estate Tax Planning Tips| Saturday | 3.28.24

184

Consideration Required to Enforce 
Promissory Note Under Florida Law 

(cont’d)

Examples of adequate consideration:

• A movie theater owner conducted an advertising campaign that gave a cash prize to a person 
whose name was drawn after attending a special Bank Night at the movie theater. The Supreme 
Court of Florida found that registering for the drawing and attending the movie was sufficient 
consideration to form a contract between the movie theater owner and the winner. Dorman v. 
Publix-Saenger-Sparks Theatres, Inc., 135 Fla. 284, 184 So. 886 (1938).

• An agreement between a vending machine operator and a business owner was held to have 
sufficient consideration despite the vending machine operator being able to cancel the contract 
if certain stated non-stringent conditions were met. Lauren, Inc. v. Marc & Melfa, Inc., 446 So. 2d 
1138 (Fla. Dist. Ct. App. 1984).

• In a famous case from the Court of Appeals of New York, a nephew’s abstaining from drinking 
liquor, using tobacco, swearing, and playing cards or billiards for money until he was 21 was held 
to be sufficient consideration to enforce a contract with his uncle to pay him $5,000. Hamer v. 
Sidway, 124 N.Y. 538, 27 N.E. 256 (1891).
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The 18-Month Rule

• Under the 18 month rule, an obligation to make a payment to a family member or related 
entity must be paid in full more than 18 months before the death of the taxpayer who 
owes the debt in order to avoid loss of the ability to use the bonus exclusion with respect 
thereto.

• For example, if the taxpayer has a $13.61 million total combined original and bonus 
exclusion and signs a 13 million note bearing interest at a market interest rate to an 
irrevocable trust for her descendants, she may pay $9 million of the note more than 18 
months before dying in 2028, and another $2 million of the note less than 18 months 
before her death.

• Assuming no other gifts were made, her estate would have an $9 million exclusion 
amount (based upon the basic exclusion amount which may be $8.5 million in 2028), the 
amount equal to the value of assets paid within 18 months of death to reduce the note by 
an additional $2 million is included as a taxable gift so that there is no estate tax benefit 
from the $2 million payment.
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The 18-Month Rule, cont. 

• In the prior example, the assets held under the GST trust after the death of the taxpayer, 
which would consist of whatever investments were purchased with the $10 million in 
payments, and the remaining $2 million promissory note could benefit the taxpayer’s 
descendants without being subject to federal estate tax at the level of the taxpayer’s 
children. Further, the growth in value of the $9 million and $2 million payments (and 
interest earned until they are paid) in addition to the remaining $2 million owed escapes 
estate tax at the level of the taxpayer’s children, assuming the proper GST exemption 
allocation methods were used and the taxpayer had a $13,610,000, or more GST 
exemption.

• If the same taxpayer had survived her spouse, and received a $10 million portability 
allowance from the spouse that was not lost as the result of remarriage and surviving the 
next spouse, then the same GST exemption allocation to the irrevocable trust described 
above will apply, and the taxpayer’s total upon death would be $18 million instead of $9 
million.
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Confusion Between 3-Year Rule and 18-Month Rule for Certain Special 
Rule Exclusions. 

• IRC Section 2035 provides that a retained life interest will cause estate tax even 
if the decedent discarded or ended the interest if this occurred less than 3 years 
before death.

• This exception does not apply if a third party, such as a Trust Protector, caused 
the interest to cease.

• The 18 month rule does not extend the 3 year rule
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Grantor Retained Income Trusts 
(“GRITs”)

• A Grantor Retained Income Trust (“GRIT”) is a trust which provides that all of its’ income will be 

payable to the grantor of the trust, with the remaining assets to pass for the benefit of descendants 

after the grantor’s death. GRITs can work well when established for nephews, nieces, significant 

others, and other non-charitable beneficiaries.

• If the taxpayer makes a gift of $12 million worth of assets to a GRIT and retains the right to receive 

income for his or her lifetime from the GRIT then (a) this will be considered to be a gift of 

$12,000,000 worth of assets and (b) the entire value of the GRIT will be included in the grantor’s 

estate under IRC §2036(a)(1).

• Fortunately, IRC §2043 will give the grantor’s estate credit for the $12,000,000 use of the estate and 

gift tax exemption when the GRAT was formed if $12 million or more worth of assets from the 

GRAT are included in the grantor’s estate for federal estate tax purposes if the GRIT has less than 

$12 Million of assets then whatever amount it has should qualify for the estate and gift tax 

exemption. For example, if the GRIT is worth $9 Million on the Grantor’s death then $ 9 Million of 

exemption would be available under section 2043, if the Proposed Regulations do not apply.Gassman & Shenkman slides
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Grantor Retained Income Trust

GRIT
Pays All of Its 
Income to the 

Grantor for Life

Remainder Can Be 
Held for Children and 
Grandchildren and be 

GST-Exempt
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Example – Grandma’s GRITs

• Grandma has a $30 million estate and does not feel comfortable gifting more than $6,030,000 worth of 
assets outside of her control. She has never used the $12,060,000 combined basic and bonus estate tax 
exclusion or her $12,060,000 Generation Skipping Tax (“GST”) exclusion either.  

• She gives $12,060,000 to a lifetime grantor retained income trust (“GRIT”) that will pay her all income 
and may pay distributions of principle as and when needed.

• While the GRIT is irrevocable, Grandma can change the trustee to an alternate unrelated party, and the 
trustee she appoints can return the assets to her.

• Grandma allocates her $12,060,000 GST exemption to the trust.

• The estate tax exemption goes to one half of its otherwise applicable level in 2026 and Grandma dies in 
2027 with an exemption of $7 million when the trust is worth $13 million. 

• While the value of the trust and grandma's other assets are subject to federal estate tax, with a $7 
million exemption, the trust assets can still be GST exempt and thus never subject to estate tax at the 
level of Grandma's children, who are all financially successful and pleased with the arrangement.
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Complete Gift / Forced Inclusion to Lock In Bonus GST 
Exemption

Grantor
Gift of 

$12,000,000 in 
Assets

GRIT
-or-

Preferred 
Partnership

Failing § 2701
With Common 
Owned by GST-

Exempt Trust

If Proposed Regulations Are 
Enacted:

Assets in Estate
Not Eligible for Bonus 

Exemption

If Proposed Regulations Are 
NOT Enacted:

Bonus GST Exemption is Not 
Lost Under the Proposed 

Regulations – How Much of 
GRIT is GST Exempt? 

Would Same Apply For 
Portability Allowance? 

On the
Death of Grantor,
Assets Are Worth 

$14,000,000
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Consequences of Proposed Regulations

• If the Proposed Regulations are not enacted, then the Grantor’s estate can use the 
bonus exemption on GRIT assets if the Grantor dies after 2026.

• If the proposed regulations are enacted, then the bonus exemption will not be 
permitted for estate tax purposes, but the GRIT assets should be GST exempt.

• Under the new Proposed Regulations, if the Grantor dies after December 31st, 
2025, only the then remaining credit would be available under IRC §2043, but the 
Grantor’s $12 million use of GST exemption will still be intact, and can save 
millions of dollars in federal estate tax when the Grantor’s children and 
grandchildren eventually die and there is no estate tax or generation skipping tax 
imposed on the GRIT assets.
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2036 Retained Life Interests – Stay Away From the Fruit of the 
Tree

Assets transferred will still be considered as owned by the transferor:

a) (2036(a)(1)) - The transferor had any written or oral agreement or understanding to be 

able to have to receive any “fruit from the tree.” The ability to put one cow on a large 

farm is enough to cause the entire farm to be subject to estate tax.

b) (2036(a)(2)) - The grantor retains any right exercisable in conjunction with anyone to 

control if and when the property will be received by others.

The Powell and Strangi Tax Court cases have taken this beyond reason.

THREE YEAR RULE - 2036(a) can apply even after the rights are given up if the grantor 
dies within three years of giving the rights up.

BONA FIDE SALE EXCEPTION - 2036(a) will not apply if the arrangement was a bona 
fide sale for good and valuable consideration - this can be a very hard test to satisfy.
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Revenue Ruling 2023-2 

- Issued on March 29, 2023 by the IRS and held that there is no basis step 
up with respect to assets owned by an Irrevocable Grantor Trust upon the 
death of the Grantor

- The Ruling is limited to situations where the only asset of the Trust was 
received by a completed gift, and does not apply when the Trust received 
assets via a note sale. 
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Steve Leimberg's Income Tax Planning Email Newsletter - Archive Message #244 
Date: 03-Apr-23 

From: Steve Leimberg's Income Tax Planning Newsletter 
Subject: Alan S. Gassman, Kenneth J. Crotty, Brandon L. Ketron & Peter M. Farrell: Revenue Ruling 2023-2 Got It 

Wrong? The Case for a Stepped-up Basis When the Grantor Dies
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CITATIONS: 
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CCA 202352018 – Adding a Tax Reimbursement 
Clause Results in Taxable Gift 

- Issued November 28, 2023 the IRS held that modifying an irrevocable trust with 
the consent of the beneficiaires to add a tax reimbursement clause to 
reimburse the grantor for income taxes paid on behalf of the Trust results in a 
taxable gift by the beneficiaries of the Trust. 

- The IRS concluded that this was the equivalent of the beneficiaries 
relinquishing a portion of their beneficial interest in the Trust. 

- The Ruling provided no guidance as to how to value the gift and simply 
provides that the gift should be valued “in accordance with the general rule for 
valuing interests in property for gift tax purposes…”  

- The CCA further provides that the result would be the same if the modification 
was made pursuant to state statute that provides the beneficiaries with notice 
and right to object, and a beneficiary fails to exercise their right to object. 
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THE CCA “XYZ” PROBLEM, POSSIBLE SOLUTIONS – AND HAPPY 50TH ANNIVERSARY UNIVERSITY OF FLORIDA, 

LL.M. TAX PROGRAM  

UF LL.M. is fifty and CCA 202352018 is not nifty!

By: Alan S. Gassman and Brandon Ketron

The authors thank Jerry Hesch for his creative thinking and input with respect to this article.  Jerry is speaking this week for the NYU, 

LL.M. Tax Program, and can be commended for his complete dedication to tax and estate planning education, both academically and in 

practice, and all tax professors who have taught in the UF LL.M. Tax Program for the last 50 years.

Alan S. Gassman, J.D., LL.M. is a partner at the Clearwater, Florida law firm of Gassman, Crotty & Denicolo, P.A. He is a frequent

contributor to LISI and has published numerous articles in publications such as BNA Tax & Accounting, Estate Planning, Trust and Estates,

and recently co-authored an article entitled Community Property Planning in Non-Community Property States & Understanding the Florida

Community Property Trust Act – Opportunities, Developments and Traps for the Unwary in the Stetson Business Law Review. Mr. Gassman

is a board certified Trust and Estate lawyer, and this week is attending the 50th Anniversary of his LL.M and J.D. Alma Mater, the University

of Florida Tax Program. Congratulations to Professor Dennis Calfee for having been there the entire 50 years, and having endured

Alan for 39 years. Alan Gassman, Jerry Hesch, Jonathan Blattmachr, Bob Keebler, Paul Hood and Eido Walny are working together to

improve and formally issue EstateView – Estate and Estate Tax Planning Software in 2024, which is an estate planning software program

that provides calculations and illustrations for many facets of estate planning and more. His e-mail address is alan@gassmanpa.com.
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Brandon Ketron, CPA, J.D., LL.M. is a partner at the law firm of Gassman, Crotty & Denicolo, P.A., in Clearwater,

Florida and practices in the areas of Estate Planning, Tax and Corporate and Business Law. Brandon is a frequent

contributor to LISI and presents webinars on various topics for both clients and practitioners. Brandon attended Stetson

University College of Law where he graduated cum laude, and received his LL.M. in Taxation from the University of

Florida. He received his undergraduate degree at Roanoke College where he graduated cum laude with a degree in

Business Administration and a concentration in both Accounting and Finance. Brandon is also a licensed CPA in the states

of Florida and Virginia. His email address is brandon@gassmanpa.com.

EXECUTIVE SUMMARY:

In Chief Counsel Advice (CCA) 202352018, the IRS issued an opinion that a beneficiary of an irrevocable trust

who consents to the modification of the trust to allow for the insertion of a discretionary power in the trustee to reimburse

the grantor for income taxes that the grantor would pay on the trust’s income has made a taxable gift by the beneficiary.

This article will first review some of the basic principles of irrevocable grantor trusts and the law associated

therewith, and will then discuss the impacts of CCA 202352018, while suggesting other ways to achieve the objectives of

a family. The result in the CCA may have been avoided by having the grantor make an additional transfer to the trust in

exchange for the right to be reimbursed for income taxes paid by the grantor on the trust’s income and the implications

thereof.

Discussion includes consideration of whether the grantor can make a transfer to the trust equal in value to any

alleged gift so that no beneficiary suffers a “loss in value”, and whether the grantor should instead sell assets to the trust

for a self-canceling installment note or private annuity in order to have sufficient cash flow to pay the applicable taxes.

mailto:brandon@gassmanpa.com
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The authors also discuss whether toggling grantor status on or off will constitute a gift by a grantor who

toggles on grantor trust status, or by beneficiaries who consent or assist in toggling off grantor trust

status, and if this may be the next domino to fall.

For further discussion of CCA 202352018 see Estate Planning Newsletter No. 3098 (February 5,

2024) by Paul Hood and Ed Morrow, as well as the LISI Estate Planning Newsletter No. 3089 by J.D.

Waxenberg and Jacob Wonn.

FACTS:

Estate tax and trust planners have many choices with respect to what powers and possible rights

the grantor of an irrevocable trust will have with respect to an irrevocable trust.

In most situations, the grantor makes a gift or sells assets to an irrevocable trust that will be

outside of the grantor’s estate for federal estate tax purposes, notwithstanding that the grantor may retain

the right to replace trust assets with assets of equal value so that the trust can be disregarded for income

tax purposes.

The disregarded status (also known as grantor trust status) allows the grantor to pay the income tax

on the trust’s income, which is not considered to be an additional gift to the trust under the present estate

and gift tax rules.
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The grantor can also safely retain the right to replace the acting trustee of an irrevocable trust with an alternate trustee

that is not related or subordinate to the grantor, as defined in Internal Revenue Code Section 672(c).

Irrevocable trusts that are formed in asset protection jurisdictions will sometimes provide that the trustee can (1)

make distributions to the grantor in the discretion of the trustee, or (2) make distributions to the grantor in the discretion

of the trustee only in the event that certain circumstances exist, such as the grantor’s net worth falling below a specified

dollar amount in the trust agreement, or (3) make distributions to the grantor in the discretion of the trustee only if trust

protectors, who are specified to not be fiduciaries under the trust agreement, add the grantor in as a beneficiary of the

trust and permit such distributions to be made.

Under Internal Revenue Code Section 2036(a)(1), an individual who gives something away in a transaction that is

not a “bona fide sale for adequate and full consideration in money or money’s worth” will be subject to estate tax on the

assets associated therewith, if the grantor has retained the right to possess or enjoy the trust assets, or the right to the

income of the trust property.

Inclusion under Section 2036(a)(1) is generally limited to the portion of the trust that the grantor has the right to

receive income from. All right to receive income from a trust could cause all principal that has been gifted to the trust

to be included in the grantor’s estate, but it would seem that the right to be reimbursed for only a portion of the income

would not cause total inclusion. It would seem that it would, for example, cause at most 36% inclusion if the grantor is

in the 36% income tax bracket.
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Conservative advisors recommend that a grantor not be provided with the possibility of receiving

distributions from an Asset Protection Trust unless or until acts of independent significance occur,

such as a divorce from the beneficiary’s spouse under a Spousal Limited Access Trust established

by a grantor, or the loss of great fortune by a wealthy grantor, out of concern that an “intention” to

receive distributions or benefits from such a trust, as evidenced by payments actually being made,

may be considered to be a retained life interest under Section 2036(a)(1).

In addition to the above, the estate tax planner has another potential arrow in the quiver;

being the ability to provide that the trustee of the trust will have the discretionary power to make a

distribution to the grantor as reimbursement for income taxes that the grantor pays as a

consequence of the grantor trust status of the trust.

Many planners put this type of provision in most of their trusts, and a number of states,

including Florida, Connecticut, Delaware, Colorado, New Hampshire, and New York have

legislation that explicitly indicates that the creditors of a grantor of an irrevocable trust cannot

reach assets in the trust by reason of the fact that the trustee of the trust may reimburse the grantor

for past and future income taxes paid. If the grantor’s creditors cannot reach into the trust (which

would be an indirect benefit to the grantor), and the grantor has not already been reimbursed for

taxes, then significant amounts could be paid to the grantor, as determined in the discretion of the

trustee after a number of years for such reimbursement. This would hopefully not make the trust

subject to federal estate taxes, but why take the chance? If the grantor has plenty of assets and can

facilitate a toggling off of grantor trust status so there is no longer a need for tax reimbursement,

then would this ever be needed?
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This is important because under the law of most states the creditors of a grantor can reach the greatest

amount that a trustee has the discretion to pay to or for the benefit of the grantor from the trust, and the

IRS can impose federal estate tax when a grantor dies based upon the maximum amount that creditors

would be able to reach. Many asset protection trusts are formed by individuals who reside in non-asset

protection trust states, under the assumption that the law of the asset protection trust state will apply to

prevent creditors from reaching into a self-settled trust. If it turns out that the state where the person

resides is the controlling jurisdiction, then the creditor protection will not work, and the 2036(a) problem

may occur.

For example, if the trustee could, but was not required to, reimburse a grantor for $420,000 of

income taxes paid on trust income during his lifetime, then the IRS could impose estate tax based upon at

least $420,000, or possibly all of the trust assets under Section 2036(a), if the grantor dies as a resident of

a state that would allow such creditor invasion.

The IRS first addressed grantor tax reimbursement clauses in Revenue Ruling 2004-64 using the

following three different situations:

1. No Reimbursement Provision or Payment. Neither state law nor the trust contained a provision that

required or permitted the trustee to reimburse the grantor for the income taxes paid by reason of

grantor trust status.
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2. Reimbursement Required. The trust explicitly provided that the trustee would be

required to make a distribution to reimburse the grantor for the grantor’s share of

income attributable to the trust’s income.

3. Reimbursement Was Discretionary. The trust agreement provided that the trustee

may, in the trustee’s sole discretion, reimburse the grantor for the grantor’s share of

income taxes on the trust’s income.

In Situation #1 (No Reimbursement Provision or Payment), the IRS ruled that the

payment of income taxes would not constitute a gift by the grantor to the trust’s

beneficiaries because under the grantor trust rules, the grantor is liable for the taxes and

not the trust.

In Situation #2 (Reimbursement Required), the IRS ruled that because the trustee

was required to reimburse the grantor, that the grantor retained an interest in the trust

under Internal Revenue Code Section 2036(a)(1) causing an inclusion of the entire trust

value in the grantor’s estate. This portion of the ruling applies to all trusts formed after

October 4, 2004, but not to trusts that were formed prior to such date.
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In Situation #3 (Reimbursement Was Discretionary), the IRS ruled that in the situation where the trustee

had the discretion to reimburse the grantor for the grantor’s income taxes attributable to the trust’s income does

not result in estate tax inclusion, provided that there was not an understanding or preexisting arrangement

between the grantor and the trustee regarding the trustee’s exercise of the discretion to reimburse the grantor,

and local law would not subject the trust assets to the claims of the grantor’s creditors by reason of such

discretionary reimbursement provisions.

Since the issuance of Revenue Ruling 2004-64, the IRS has not publicly criticized tax reimbursement

clauses, although they may be viewed to be a form of “retained benefit” that would seem to cause inclusion

under Section 2036(a)(1), especially if the reimbursement occurs regularly, and even more so if the

reimbursement occurs shortly after the trust is established, since this may be evidence of a preexisting

understanding that the grantor would receive such payments.

Fortunately, the inclusion under Section 2036(a)(1) would probably be based upon the portion of the

income that is reimbursed.

For example, if the grantor is in the 37% income tax bracket and may receive an amount equal to 37% of

the trust income as reimbursement, then it would seem that only 37% of the trust assets would be subject to

federal estate tax under Section 2036(a)(1).

In some situations, there are trusts that have been established that do not allow a tax reimbursement

clause.
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While it would seem that going to court to add a tax reimbursement clause could cause the

IRS to conclude that the grantor had assumed by implied agreement that there would be

reimbursement when needed, the IRS has not taken that position.

Instead, the IRS has taken the position in CCA 202352018, which was issued by the

Chief Counsel of the Internal Revenue Service on November 28, 2023, that the right to be

reimbursed has a value, and that any beneficiary who could have prevented the right to

reimbursement from being created after the trust was up and running has made a gift to the

grantor equal to that beneficiary’s share of the trust assets multiplied by a percentage that

would reflect a lower expectation of overall value to be received by the beneficiary.

COMMENT AND SOLUTIONS:

While the CCA is consistent with the IRS’s long-standing position that the

beneficiary of a trust makes a gift, to some extent, by “sitting on his or her rights” when a

suit is filed to make changes to a trust that may reduce the eventual benefits to be received

by such beneficiary, the valuation of such reduction and the identity of which beneficiary

or beneficiaries who may be making the gift can be difficult to determine.
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It may be worthwhile to have a beneficiary who is consenting or not objecting to a change make

a $19,000 gift to someone, and report the gift and also the trust change on a gift tax return to

allow the three-year statute of limitations to begin running.

For example, assume that a trust has $100,000,000 of assets held for the health, education,

maintenance and support of three children who will never need more than a very small portion

of the assets in the Trust to provide for their lifetime health, education, maintenance and support,

unless there are unforeseen circumstances in the future.

These children have grandchildren that will probably never need to receive trust assets for

their benefit, but will eventually have great-great grandchildren who may drain the trust or

receive the trust when all perpetuity periods run out.1

The grantor of the trust requests that a tax reimbursement clause be implemented by a

court of competent jurisdiction.

The failure to object to the lawsuit may constitute a gift by unborn grandchildren and

great grandchildren and their descendants, but any gift made by the children would seem to be

extremely small. Do the children need to file a gift tax return for this imputed transfer from their

own unborn descendants to the grantor?
1

Frozen embryos have not yet been taxed but give the government time.
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The CCA did not address these potential issues, as the trust at issue in the CCA apparently only had a single

beneficiary, so it was clear who the gift was being made from as a result of consenting to the inclusion of a tax

reimbursement provision under a state law court reformation of the trust. Presumably, the beneficiary was

expected to benefit from the trust, and there was no discussion that almost every trust has remaindermen, whether

named in the trust agreement or not.

THE ARM’S-LENGTH PURCHASE SOLUTION.

In order to address these issues, and avoid the potential application of the reasoning in CCA 202352018, a

grantor that is seeking a tax reimbursement clause to be added to the trust may instead enter into an agreement

with the trust to provide that the grantor will make an additional gift to the trust equal to the value expected to be

received as a result of the insertion of a tax reimbursement clause. A valuation by a qualified valuation expert

may be needed to opine on the value of the potential tax reimbursement provision. While it may be difficult to

determine what a discretionary reimbursement right is worth, it would seem that the value would be equal to the

expected income tax liability of the trust, and significantly discounted for the fact that the reimbursement right is

completely discretionary in that no reimbursement may actually occur.

For example, assume that an opinion is obtained that values the grantor’s tax reimbursement addition at

approximately $500,000, based upon the expected tax liability of the trust’s income over the life expectancy of

the grantor. The grantor could then make a contribution of $500,000 to the trust on or about the same time as the

court reformation to add the reimbursement clause is being filed. Since the grantor is paying for such right based

upon fair market value, there should be no imputed gift as a result of a beneficiary consenting, or failing to object,

to the addition of the tax reimbursement clause.
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THE GRANTOR NOTE SOLUTION:

The Grantor Pays with a Promissory Note that has a King Clause.

In many situations, a tax reimbursement clause is being sought when the grantor is

running out of assets as a result of the “grantor trust burn” and may not have sufficient assets

readily available to make a large gift to the trust in exchange for the reimbursement clause. In

this situation, the grantor could issue a promissory note to the trust equal in value to the

determined value of benefits of the tax reimbursement clause to avoid having to come out of

pocket with a large sum of money in a single lump sum payment. The note can bear interest at

the Applicable Federal Rate or greater, but it should not have an interest rate exceeding a fair

market value rate. The making of the note may not be considered to be a gift, if the grantor is

receiving a tax reimbursement clause in exchange. The IRS may argue that the grantor is

making a gift and retaining a life interest in what is gifted under Section 2036(a)(1), but this may

not be a significant inclusion amount, if the amount of the gift is relatively small, and the King

clause in the promissory note, which is described below, may facilitate adjustment to as little as

zero. The trust agreement may also provide that any gift made to the trust by the grantor will

pass to a Grantor Retained Annuity Trust, a Marital Deduction Trust, or a Charitable Deduction

Trust by traditional formula clause.

If the note cancels on the death of the grantor, then a much higher interest rate may be

used based upon the grantor’s health and age.
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Alternatively, the grantor may transfer assets to the trust in exchange for the right to receive private annuity

payments, with the payment amount being based upon a formula which requires that each payment will be based

upon a percentage of the value of the reimbursement clause. The payments may start more than three years after a

gift tax return is filed to disclose the arrangement so that the payment amounts can be as intended if not challenged,

or as adjusted if there is a challenge. The annuity payment amount may be calculated based upon the applicable

regulations that would presently use the 2010 mortality tables, to assure that there is no gift considered as having

been made as long as the grantor is not expected to die from any existing condition within one year of entering into

the private annuity transaction.

For example, if a 65-year-old in good health transfers $1,000,000 to the trust, then the following payments

can apply:

1. Private Annuity - $86,527 annually for life;

2. Self-Canceling Installment Note - $75,426 annually for the earlier of (1) the death of the grantor, or

(2) 19 years; and

3. Traditional Installment Note at the AFR - $41,400 annually for 19 years.

This is based on the February 2024 applicable federal rate of 4.14% plus the risk premium associated with the SCIN of 3.4026% for a total interest rate of 

7.5426%.
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The note described above, and the agreement reflecting the gift to the trust, could also provide that an

adjustment would occur if the IRS determines that the value would be different for federal gift tax

purposes in a similar manner as a King clause adjustment would work. For example, the agreement could

provide that in the event that the IRS determines that the value of the tax reimbursement clause was

greater than what was contributed to the trust, then the grantor would owe an additional payment with

interest to the trust so that the fair market value of the reimbursement clause was contributed to the trust,

or if the promissory note was issued that the face value of the note would increase to the fair market value

of the addition of the reimbursement clause. While the IRS has frowned upon such clauses as a matter of

public policy, similar clauses have been approved by the Tax Court and Circuit Courts of Appeals and

provide a reasonable basis for taking such a position.

Less Direct Methods of Installing Reimbursement Clauses or Toggling Off Grantor Trust

Status.

Many practitioners provide for trust protectors to be appointed under a trust document, and given

the power to allow the trustee to add a tax reimbursement clause and/or to toggle on or off grantor trust

status. If the trust protectors are considered to be fiduciaries, then the power to give the trustee the

discretion to reimburse the grantor for income taxes will probably be considered to be the equivalent of

the trustee having such power. It may therefore be important that any such power would be exercisable by

any trust protector in the capacity of being a “non-fiduciary.”
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The authors would also like to point out that we do not believe that it is safe to give a grantor the

power to replace trust protectors of an irrevocable trust if the grantor does not desire to have the trust

assets subject to federal estate tax. The taxpayer victory in Wall v. Commissioner, 101 T.C. 300

(1993) and Revenue Ruling 95-58 that resulted therefrom applies to trustees, and not to trust

protectors. Whether the eventual case law or IRS positions will safely allow a grantor to have the

right to replace trust protectors may not be known for many years, and may at best be based upon an

investigation as to whether the fiduciary duties and powers of the trust protectors are essentially

equivalent to the duties and powers of a trustee. Grantors who are concerned about whether trust

protectors may “run amok” can consider appointing an outside person in the trust agreement to

consent to any trust protector action.

If a child approves the installation of trust protectors who have many powers, including the

power to install a reimbursement clause in a non-fiduciary manner, and the trust protectors do not

install a tax reimbursement clause or intend to do so, then a subsequent installation of a tax

reimbursement clause which occurs after an unexpected change of circumstances would hopefully

not expose the beneficiaries to a significant amount of gift tax relative to the value of the trust.
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Give a Family Member Who is Not a Trust Beneficiary the Power to Install a Tax Reimbursement Clause

Under the Tax Agreement.

If a trust agreement or amendment thereto gives a responsible family member a power of appointment to

appoint trust assets for the benefit of a class of individuals that may include the grantor, then the installation of that

power into a trust that does not have such a power of appointment may not be considered to be a gift if it is not

intended to be used in any way that would cause loss of value to the beneficiaries, although the IRS may argue that

the intent behind the installation of such a power could be sufficient to have that result. Nevertheless, if there is a

significant change in circumstances, the family member may exercise the power of appointment to allow

discretionary distributions to reimburse the grantor for income taxes, and this would be beyond the control of the

trust beneficiaries.

Do Not Ever Reimburse the Grantor for Income Taxes and Do Not Give Anyone With the Power to

Permit a Trust to Do So.

A vast number of planners do not install tax reimbursement clauses and irrevocable trusts under any

circumstances, and cannot be blamed for following the strategy given the IRS’s close scrutiny of tax reimbursement

arrangements as evidenced by this CCA.

CONCLUSION:

We have highlighted the issues brought forth by CCA 202352018, and possible ways to reduce or eliminate

the risk of an imputed gift in such circumstances. There will doubtlessly be interesting and useful discussion of this

issue in the future. The authors welcome any questions, comments or suggestions with respect hereto.
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While CCA 202352018 addresses only the issue of a beneficiary being deemed to make a gift by consenting to

the addition of a tax reimbursement clause, the authors question whether a similar line of reasoning could

apply in a situation where a beneficiary consents, or does not object, to the conversion of a grantor trust to a

non-grantor trust. This would move the tax liability from an obligation of the grantor to an obligation of the

trust, and presumably would decrease the trust’s value. Could this be considered a gift from a beneficiary to

the grantor by allowing, or not objecting to, such a conversion? The IRS has never taken this position to the

knowledge of the authors, but based on the line of reasoning in CCA 202352018, it is not a large jump to

make. Hopefully, such a position would never be taken by the IRS as this would go against long-standing

principles that the conversion of a trust from a grantor trust to a non-grantor trust (also known as “toggling

off”) is not considered to be a gift by the grantor or by the beneficiaries of the trust.

This highlights the importance of including provisions in a trust document, and also including trust

protectors as independent parties that would have the ability to modify the trust terms to turn off grantor trust

status, and to also possibly add a tax reimbursement clause without beneficiary consent. As described above,

if such a position is ever taken, then planners could consider having the grantor enter into an agreement with

the trust to provide additional consideration for the conversion or addition of a reimbursement clause.
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