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Upcoming Event: JUL 21
This program qualifies for 1.0 CPE credit.
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SATURDAY MORNING WEBINAR SERIES –
FREE FROM OUR FIRM

Saturday,
June 26th

Free webinar 
from our firm

Asset Protection Meets 
Estate Tax Planning 

11:00 AM EDT
Play Recording

Saturday,
July 3rd

Free webinar 
from our firm

Special Update on Recent 
Developments and Hot 

Topics
11:00 AM EDT

Play Recording

Saturday,
July 10th

Free webinar 
from our firm

More Mathematics Of Estate 
Tax Planning
11:00 AM EDT

Play Recording

Saturday,
July 17th

Free webinar 
from our firm

Hard Questions and 
Interesting Answers for 

Estate Planners
11:00 AM EDT

Play Recording

Saturday,
July 24th

Free webinar 
from our firm

Estate Planning for 
Business Owners

11:00 AM EDT
Register Here

Saturday,
August 7th

Free webinar 
from our firm

The SCGRAT, the JEST, and 
the E Street Shuffle

11:00 AM EDT
Register Here

https://youtu.be/I9Ewe-d5PDY
https://youtu.be/s7b9XupqxxY
https://youtu.be/oVqEpVw0AhI
https://youtu.be/OzCZhKZelDw
https://attendee.gotowebinar.com/register/4284670785338313743
https://attendee.gotowebinar.com/register/9057186767719524620
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Video Recordings available in our YouTube Library!

https://www.youtube.com/channel/UCTtN3lCa9XzgGeNAHAzWHxQ
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CLICK THIS LINK TO PURCHASE ON AMAZON.COM

https://www.amazon.com/Gassman-Markham-Florida-Federal-Protection/dp/198350792X/ref=sr_1_fkmr0_1?dchild=1&keywords=Gassman+and+Markham+on+Florida+and+Federal+Asset+Protection+Law+by+Alan+S+Gassman&qid=1624571576&sr=8-1-fkmr0
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Topic Objectives
Asset Protection Definitions

Estate Planning Definitions

Florida Laws – The Most Generous in the United States

Firewall Protection

Equity Stripping – Reducing Exposed Assets with Preferred Creditors

Charging Order Entities

Foreign Companies and LLCs

Foreign and Delaware Accounts

For Children and Grandchildren

Life Insurance and Annuity Contracts

IRAs and Pensions

Homestead

Tenancy by the Entireties

Separate Community Property to Avoid All Assets Being Subject to the Claims of the Creditors of 
Either Spouse

Domestic Asset Protection Trusts

Foreign Asset Protection Trusts and Foundations

Charity

What to Do In The Next 30 Days
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“It wasn’t raining when Noah built the ark.”
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DETERMINING HOW TO BEST ALLOCATE ASSETS AS BETWEEN A MARRIED 
COUPLE - PART I

General Rules:
-Typically want each trust funded with at least $11,700,000 worth of assets on death for estate tax planning.
- May be funded from ½ of tenancy by the entireties assets via disclaimer and probate or by life insurance/pension/IRA assets.

Spouse 1 Spouse 2 Trustee other than 
Spouse 1 or Spouse 2

Spouse 1 could be Trustee 
if Spouse 2 is sole grantor 

(or vice versa)

Spouse 1’s 
Revocable 

Trust

Protected life 
insurance and 
annuity 
contracts 
“owned by the 
insured.”

Spouse 2’s 
Revocable 

Trust

Gifting Trust 
(Irrevocable)

Lifetime By-
Pass Trust 
(Irrevocable)

FLORIDA TBE
(Tenancy by the 

Entireties)

1. Assets held directly by 
revocable trust are subject to 
Spouse 1’s creditor claims.

2. Direct ownership of limited 
partnership or LLC not in TBE 
may have charging order 
protection (meaning that if a 
creditor obtains a lien on the 
limited partnership or LLC, 
Spouse 1 cannot receive 
monies from the limited 
partnership or LLC without 
the creditor being paid).

1. Only exposed to creditors if 
both spouses owe the 
creditor,  if one spouse dies 
and the surviving spouse 
has a creditor, the spouses 
divorce, or state law or the 
state of residence changes.  

2. On death of one spouse, 
surviving spouse may disclaim 
up to ½ (if no creditor is 
pursuing the deceased
spouse) to fund By-Pass Trust 
on first death.

1. Safe from creditors of Spouse 1 
but exposed to creditors of 
Spouse 2 (Maintain large 
umbrella liability insurance 
coverage to protect these 
assets.)

2. On Spouse 2’s death, can be 
held under a protective trust, 
which will continue to be safe 
from creditors of Spouse 1, 
subsequent spouses, and 
“future new family.”

1. Safe from creditors of 
both spouses.

2. If divorce occurs, 
should not be subject 
to rules for division of 
property between 
spouses.

3. May be controlled by 
the “entrepreneurial 
spouse” by using a 
Family Limited 
Partnership.

1. Safe from the creditors 
of the Grantor’s spouse.

2. If funded by one spouse, 
may benefit other spouse 
and children during the 
lifetime of both spouses.

3. Otherwise can be identical 
to gifting trust pictured to 
the left.

SEE NEXT PAGE FOR SECOND TIER PLANNING
A COMMON SOLUTION - to use a limited partnership or similar mechanisms and have no assets directly in the “high risk” 
spouse’s trust, half to two-thirds of the assets held as tenants by the entireties, and half to two-thirds of the assets directly in 
the “low risk” spouse’s trust.
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Asset Allocation Considerations

• There are some assets that a creditor cannot reach even if they have a 
judgment against you under Florida law:

• Homestead
• Annuity Contracts
• Permanent Life Insurance Contracts
• IRA
• Pension Accounts
• 401K

• If these assets are placed into a revocable trust, they make not be protected.

• What if a spouse has a high likelihood of being sued? (ex: Spouse 2 is a 
neurosurgeon)

• Avoid placing assets in that spouse’s name
• Purchase a $11,700,000 term life insurance policy on Spouse 2
• Set up a SLAT funded solely by Spouse 1 and Spouse 2 can only receive 

amounts for their health, education, and maintenance.
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Asset Allocation Considerations (cont.)

• What if Spouse 1 wants to be a beneficiary of the lifetime bypass trust?

• In common law states, such as Florida, California, Texas, and New York, a 
creditor can reach the maximum amounts that the Trustee is authorized to 
give Spouse 1.

• In asset protection jurisdictions, such as, Nevada, South Dakota, Alaska, 
or Delaware, Spouse 1 can set up an irrevocable trust for their benefit that 
creditors cannot reach.

• What if Spouse 1 lives in Florida and sets up a Nevada trust? 

• Full Faith and Credit Clause vs. Matter of Cleopatra Cameron Gift 
Trust
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Matter of Cleopatra Cameron Gift Trust
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POLLING QUESTION

King Tut by Steve Martin had the following lyrics

A. Buried in his jammies

B. Born in Arizona, moved to Babylona

C. Lived in a condo made of stona

D. All of the above
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Asset Allocation Considerations (Reciprocal 
Trust Doctrine)

• Spouse 1 sets up the lifetime bypass trust for Spouse 2 and Spouse 2 sets up a 
similar, but substantially different lifetime bypass trust for Spouse 1.

Spouse 1 
Trust for 
Spouse 2

Spouse 2 
Trust for 
Spouse 1

• The reciprocal trust doctrine is a judicially-created doctrine developed in response 
to the perceived tax-avoidance where two parties create trusts for each other 
which, in effect, leave each other lifetime enjoyment over property while avoiding 
inclusion in the gross estates

• The doctrine will not apply if the trusts are “substantially different”
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Nevis, Tennessee, or Delaware 
TBE APT Jurisdiction Trust

SPOUSE 1 SPOUSE 2

TBE
(Assets)

TRUST

Any distributions must be made to 
Spouse 1 and Spouse 2 as TBE.

Tennessee, Delaware, and Nevis 
law provide for retention of TBE 
status to the extent of assets under 
Trust which have originated from 
TBE assets.
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Decision Making on an Irrevocable Life Insurance Trust

• Spouse 2 owns a permanent life insurance policy and wants to put the policy 
into an irrevocable trust in order to avoid the estate tax. 

• If Spouse 2 wants access to the policy, they need to keep it in their name to 
keep the policy creditor proof

• If Spouse 2 wants to avoid estate tax on the policy, then Spouse 2 can place 
the policy in an ILIT (Irrevocable Life Insurance Trust).

• An ILIT owns and controls a term or permanent life insurance policy or policies 
while the insured is alive, as well as to manage and distribute the proceeds 
that are paid out upon the insured’s death.

• ILITs can 
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A COMMON SOLUTION - to use a limited partnership or similar mechanisms and have no assets directly in the “high risk” spouse’s trust, half to two-
thirds of the assets held as tenants by the entireties, and half to two-thirds of the assets directly in the “low risk” spouse’s trust.

DETERMINING HOW TO BEST ALLOCATE ASSETS AS BETWEEN A MARRIED 
COUPLE - PART II

Subsidiary Entity Techniques:
-Limited partnerships and LLCs can be used to facilitate discounts, for estate tax purposes, and for charging order protection.
-Limited partnerships and LLCs can also be used to provide “firewall protection” from activities or properties owned.

Spouse 1 Spouse 2 Trustee other than 
Spouse 1 or Spouse 2

Spouse 2 could be Trustee 
if Spouse 1is sole grantor 

(or vice versa)

Spouse 
1’s 

Revocable 
Trust

Spouse 
2’s 

Revocable 
Trust

Gifting Trust 
(Irrevocable)

Lifetime By-
Pass Trust 

(Irrevocable)
FLORIDA TBE

(Tenancy by the 
Entireties)

1. Assets held directly by 
revocable trust are subject to 
Spouse 1’s creditor claims.

2. Direct ownership of limited 
partnership or LLC not in TBE 
may have charging order 
protection (meaning that if a 
creditor obtains a lien on the 
limited partnership or LLC, 
Spouse 1 cannot receive 
monies from the limited 
partnership or LLC without 
the creditor being paid).

1. Only exposed to creditors if 
both spouses owe the 
creditor, if one spouse dies 
and the surviving spouse 
has a creditor, the spouses 
divorce, or state law or the 
state of residence changes.  

2. On death of one spouse, 
surviving spouse may disclaim 
up to ½ (if no creditor is 
pursuing the deceased
spouse) to fund By-Pass Trust 
on first death.

1. Safe from creditors of Spouse 1 
but exposed to creditors of wife 
(Maintain large umbrella liability 
insurance coverage to protect 
these assets.)

2. On Spouse 2’s death, can be 
held under a protective trust, 
which will continue to be safe 
from creditors of Spouse 1, 
subsequent spouses, and 
“future new family.”

1. Safe from creditors of 
both spouses.

2. If divorce occurs, 
should not be subject 
to rules for division of 
property between 
spouses.

3. May be controlled by 
the “entrepreneurial 
spouse” by using a 
Family Limited 
Partnership.

1. Safe from the creditors 
of the Grantor’s spouse.

2. If funded by one spouse, 
may benefit other spouse 
and children during the 
lifetime of both spouses.

3. Otherwise can be identical 
to gifting trust pictured to 
the left.

FLP FLP FIREWALL 
LLC

LLC

Spouse 1, 
Manager

100%

Leveraged 
Investment

Property or activity

97% 3% 1% 96% 3%SECOND TIER 
PLANNING:
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Building 1             Lot 1            Condo 1

SINGLE 
(NON-MARRIED) 

INDIVIDUAL

HOMESTEAD

LIVING 
TRUST

IRA Account              Automobile
401k/Pension Account
Annuity Contracts
Life Insurance
Can deposit into a wage account.

WAGE 
ACCOUNT?

PROFESSIONAL 
PRACTICE 

CORPORATION

PROFESSIONAL 
BUILDING 
AND/OR 

EQUIPMENT LLC
SECURITIES FLP

REAL ESTATE 
FLP

LLC LLC LLC

GIFTING 
TRUST

OFFSHORE 
ASSET 

PROTECTION 
TRUST

NEVADA 
ASSET 

PROTECTION 
TRUST

TRUST 
FORMED 
BY CHILD 

WITH 
EXCESS 
ASSETS

Wages

Long
Term
Lease

Furniture, equipment, accounts receivable Brokerage Accounts

S Corporation Stock

Child or Children

529 Plans

UGMA Accounts (Subject to Creditors of the Child)

Child’s or Children’s Automobiles?
(Who signed for driving privileges?)

97%
97%

3%

3%

1%

99%

Parent, Trustee

Nevada Trust 
Company, as Co-

Trustee

Offshore Trust 
Company, as 
Trustee or Co-

Trustee

Estate & Asset Protection Planning for the Single Professional
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Asset Protection Definitions
To understand the subject of asset protection, you must speak the language. The following vocabulary and definitions will provide you with
a basic understanding of the fundamental concepts which make up the “art and science” of Florida creditor protection planning.

Debtor - A party who owes money.

Creditor - A party who is owed money by the debtor.

Judgment - A court order establishing that a debtor owes money to a creditor. The existence of a judgment is almost always necessary
before a creditor can seize a debtor’s property.

Plaintiff - A party suing to get a judgment against a defendant.

Defendant - A party being sued by a plaintiff.

Exempt Assets - Assets that are protected from seizure under the creditor laws. A debtor will be able to keep these assets notwithstanding
that a creditor may have a judgment against them.

Non-Exempt Assets - Assets of a debtor that are subject to creditor claims.

Fraudulent Transfer - As explained in Chapter 14, this is the name given to a transfer of assets from a creditor available status to a creditor
non-available status if a primary purpose was to avoid known creditors. Under federal and state law, such transfers may be set aside if the
assets are within the jurisdiction of an applicable court making such a finding. Outside of Bankruptcy Court, Florida has a statute of
limitations on the ability of a creditor to set aside a fraudulent transfer, which in many cases runs 4 years after the applicable transfer. This
does not apply under Florida law to a transfer of assets to homestead. Under bankruptcy law, however, a discharge of debt can be denied if
there has been a fraudulent transfer made within one year of the bankruptcy filing. Also, the homestead exemption may be limited to
$136,875, if there has been a “fraudulent transfer” to homestead within 10 years of filing bankruptcy. There is also a 10 year set aside rule
for “fraudulent transfers to asset protection trusts and similar arrangements” under the 2005 Bankruptcy Act. Oftentimes, clients will be
advised to make transfers in exchange for receiving full value to avoid the fraudulent transfer rules while still making the resulting
arrangement more creditor protective than it would have been.
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Joint and Several Liability - The concept that individuals who participate in a negligent or improper act will be totally liable for all
damages imposed to the extent that the other “co-defendants” do not pay their fair share. There are limitations on joint and several liability
pursuant to Florida Statute Section 768.81.

Vicarious Liability- The concept that an employer is generally responsible for liabilities incurred by an employee acting within the scope of
the employee’s duties. The Greek term for this phenomenon is “respondeat superior.”

Under this concept, parents may be responsible for the driving activities of their nannies or errand runners, and doctors may be responsible
for unforeseen actions by employees who might aggressively try to help people using prescription scripts, giving medical advice, and/or
driving automobiles.

Secured Interest - The concept whereby a creditor can record a mortgage or lien on assets whereby that creditor would be entitled to
repossess the assets and sell them at auction to satisfy a debt owed to the creditor. Real estate is liened by the recording of a proper
mortgage, and non-real estate assets may be liened by recording UCC-1 Financing Statements based upon appropriately drafted security
and/or pledge agreements. If a friendly debtor has a secured interest in a particular asset, then another debtor would have to pay the friendly
secured debtor before they would be able to seize the asset secured. This is why doctors will often give the bank with a mortgage on
business real estate a lien against medical practice assets, so that a malpractice claimant would have to pay the bank off or take other steps
before seizing medical practice assets.

Marshaling of Assets - Whereby a party having a lien against assets may be forced to sacrifice their position if there are plenty of other
assets that it has access to, to satisfy the obligation of the debtor. Over-secured creditor issues may also arise.

Asset Protection Trust - A trust arrangement whereby creditors of the grantor may not have access – which is contrary to Florida and basic
common law that if the grantor could receive any benefit whatsoever, then creditors may receive all assets.

Bad Faith – In most states an insurance carrier has an obligation to settle any claim within the limits of coverage of the physician, if
reasonably possible. The failure of an insurance carrier to settle within policy limits can result in the carrier being responsible for an “excess
verdict.” When this occurs, the plaintiff’s lawyer will often settle with the defendant by receiving an assignment of the defendant’s right to
pursue the insurance carrier for the excess amount.

Asset Protection Definitions
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POLLING QUESTION

Bad Faith is Not Blind Faith whose members included

A. Steve Winwood

B. Eric Clapton

C. Ginger Backer

D. All of the above
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If the carrier believes it has a 90% chance of winning at trial and a 10% chance of losing with a verdict well over policy limits, then it may
make good economic sense for the carrier to take the chance, but not from the point of view of the physician. If the carrier takes the chance
then if it has acted in bad faith it will be responsible for any excess verdict. Private legal counsel is commonly hired to encourage the carrier
to settle within policy limits, and a physician should almost never encourage a carrier not to settle or be without private representation when
the carrier or its lawyer recommends private representation! Fortunately, most verdicts exceeding coverage limits result in the physician
assigning their bad faith claim to the plaintiff in exchange for a total release, particularly where the physician is otherwise judgment proof.

Automobile Liability – The owner of a motor vehicle in Florida is liable for operation of the vehicle by another driver, except that if the
other driver has insurance then the owner’s exposure may be limited to $300,000 per incident. If the driver has $500,000 of liability
insurance, then the owner may not have liability exposure, unless the owner was negligent in allowing the driver to use the vehicle.

Sovereign Liability - The concept whereby an individual working for a governmental agency and the agency itself has limited liability,
presently being $250,000 per incident. This applies to a physician working full time for public hospitals, medical schools, and the Veteran’s
Administration.

Successor Liability - When a corporation has a liability and a “successor corporation” has identical or similar ownership, identity,
customers, employees and/or general identity, a judge may find the new company responsible for the liabilities of the old company, even if
there was a legitimate bankruptcy of the old company before the new company was formed and operational.

Reverse Veil Piercing - When a court unwinds transfers made to entities where the transferor is a debtor that had control over the entity, and
used the entity to disguise personal assets to keep them beyond the reach of personal creditors.

Concealment - Under the doctrine of concealment an asset “given away” but actually held for the original transferor will be considered as
continually owned by the original transferor, notwithstanding title. Concealing assets puts the debtor at risk for losing a bankruptcy
discharge.

How to Stop Worrying and Start Living- A book written by the late Dale Carnegie, which includes phenomenal advice on how to counsel for
and live with concerns about what may happen in the future, what can be done about these potential future problems, and how to handle
oneself and others in a logical, sequential, and effective manner.

Asset Protection Definitions
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1. Probate - the court supervised process to make sure that a deceased person’s Will is valid, 
creditors are paid, tax requirements are satisfied, and that distributions comply with applicable 
law; involves red tape and “cleaning up” a person’s estate; probate is completely separate and 
apart from estate tax and inheritance taxes.

2. Percentage Fee - in many states, the Executor/Executrix may be paid on a percentage basis and 
may pay the law firm that provides administrative services on a percentage basis; law firms and 
trust companies have been severely criticized when a lawyer who drafts documents puts a trust 
company in as Personal Representative or Successor Trustee, and then, when the person dies, the 
trust company receives a percentage of the estate and pays the law firm a percentage of the estate.  
This can be avoided by giving a family member the right to  choose a trust company or other 
fiduciary when the time comes, after advance negotiation of fee issues.

3. Executor/Executrix/Personal Representative - the person, people, or company appointed under 
the Will to take title to estate assets, and to take all actions needed to administer the estate, with 
court supervision.

4. Guardian - a person or people appointed to be the surrogate for a minor whose parents are 
deceased or unable to act as such.

Estate Planning Definitions
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5. Trust or Trust Agreement - an arrangement whereby a Trustee holds or will receive assets for a 
Beneficiary or Beneficiaries pursuant to the terms of a Trust Agreement entered into between the 
Settlor/Grantor and the Trustee.  The Beneficiaries have legal rights associated therewith.  The 
property held by the Trustee does not belong to him or her personally, but is held for the sole 
benefit of the Beneficiaries.

6. Revocable Trust - a Trust that can be changed by the Settlor, often commonly known as a Living 
Trust.

7. Irrevocable Trust – a Trust that cannot be changed by the Settlor; a Testamentary Irrevocable 
Trust may be formed under the Last Will & Testament of the Settlor to hold assets for 
Beneficiaries pursuant to the terms thereof. It will, therefore, typically require a probate for the 
assets to come from the name of the individual to the Testamentary Trust. Other Irrevocable Trusts 
are formed during the lifetime of the Settlor for tax or other purposes, or may be formed pursuant 
to the terms of a Revocable/Living Trust. For example:

“During my life, this Trust is held only for me and is revocable; on my death, after payment of 
expenses and liabilities, divided into three separate Irrevocable Trusts for each of my children.”

Estate Planning Definitions
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8. Spendthrift Clause - a provision under an Irrevocable Trust that prevents creditors from reaching 
into the Trust, although in some states, alimony, child support, and legal fees incurred by a 
Beneficiary to sue a Trust may still have to be paid from the Trust; this is one reason that the “asset 
protection trust states” like Nevada and Alaska are often preferred.

9. Living Will - this is not a Living Trust or a Will; it is a document that enables medical facilities 
and physicians to withdraw life support, and, in some states (Oregon, Washington, Vermont and 
Montana), to cause life to end under certain circumstances.  (States presently considering 
Physician Assisted Suicide are Hawaii, Kansas, Massachusetts, New Hampshire and New Jersey.)

10. Health Care Power of Attorney – names a Health Care Surrogate to make health decisions if the 
Principal is unable to do so.

11. Durable Power of Attorney – enables an appointed Agent to make financial decisions and to 
transfer individually owned assets, but loses its power if the Principal is declared incompetent and 
thus placed under Guardianship (while the Trustee of a Living Trust does not lose such power in 
the event of a Guardianship).

Estate Planning Definitions
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12. Guardianship - a court supervised process whereby an individual who has lost his or her mental 
capacity will have a Guardian appointed, and individual assets overseen by the court (a standby 
Revocable Trust may be funded by the Guardian with court approval to avoid the need for 
continued court oversight).

13. Exempt Assets – assets that creditors cannot reach.

14. Non-Exempt Assets – assets that creditors can reach.

15. Fraudulent Transfer – a transfer made to avoid creditors that may be set aside and can result in 
a judgment imposed against a person who would receive such assets.

16. Murphy’s Law – anything that can go wrong, will go wrong, at the worst time, and in the worst 
manner.

17. Noah’s Ark – it wasn’t raining when Noah built the ark.

18. The F. Lee Bailey Rule – Any person who does his own legal work has a fool for a client.

Estate Planning Definitions
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Asset Protection Ownership Choices

1. In my own name.

2. In my spouse’s name.

3. In my mother’s name. Is it really 
hers?

4. Tenancy by the entireties between 
spouses in a TBE state.

5. In investments that are protected 
from creditors. 
(But not the IRS, the FTC, the SEC 
and future government categories).

6. In LLC’s and Family Limited 
Partnerships.

7. An offshore LLC or Family Limited 
Partnership.

8. An offshore trust or foundation.

9. In our children’s name(s). 
– UTMA? 
– 529 Plans? 
– Prepaid college savings 

plans?
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Asset Protection Ownership Choices Continued

10. In a trust for our children.
11. In a trust for our children that 

we can be added to as 
beneficiaries if it falls apart.

» The above in a 
traditional law state.

» The above in an 
APT state. 

» The above for estate 
tax planning 
purposes.

12. In a foreign bank account or a 
Delaware bank account.

13. In an LLC owned 95% by an 
offshore trust.

14. In a company owned for my 

children or in a trust described 
above that earns monies for 
services rendered from my 
primary company for services 
offshore that are actually 
rendered and tax advantaged.

15. In a trust formed by my parents 
for me that has invested wisely, 
and limits what I take out to what 
is needed for health, education 
and maintenance.

16. In my assets, but subject to debt 
owed to others that liens or 
mortgages my assets.

17. In a private charity.
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Sweat The Details Or Let Someone Sweat The Details.  
We Rarely Find A Client Where All Of The Paperwork 

Is In Exactly Correct Order:

A. Beneficiary designations.

B. Policy ownership

C. Account titling

D. Corporate paperwork

E. Tax returns

Appoint a project manager to have this covered every two years!
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Florida Laws – The Most Generous In The United States
CREDITOR EXEMPT ASSETS ASSETS THAT ARE DIFFICULT FOR 

A CREDITOR TO OBTAIN ASSETS EXPOSED TO CREDITORS
Homestead
-Up to half acre if within city limits.
-May be immune from fraudulent transfer 
statute. 

Limited partnership and similar entity 
interests. 

Individual money and brokerage accounts. 

IRA
-Includes ROTH, Rollover, and Voluntary 
IRAs, but possibly not inherited IRAs. 

Foreign trusts and companies. Joint assets where both spouses owe money. 

Permanent Life Insurance 
-Must be owned by insured.

Note – foreign entities are very rarely 
recommended and must be reported to IRS -

Personal physical assets, including car, 
except for $4,000 exemption ($1,000 if 
homestead exemption is claimed in 
bankruptcy). 

401(k)
-Maximize these! 

Foreign bank accounts. One-half of any joint assets not TBE where 
one spouse owes money. 

Tenancy by the Entireties (joint where only 
one spouse is obligated)
- Must be properly and specially titled –
joint with right of survivorship may not 
qualify.

Vocabulary:
EXEMPT ASSET – An asset that a creditor cannot reach by reason of Florida law – protects 
Florida residents.
CHARGING ORDER PROTECTION – The creditor of a partner in a limited partnership, limited 
liability limited partnership, or properly drafted LLC can only receive distributions as and 
when they would be paid to the partner.
FRAUDULENT TRANSFER  - Defined as a transfer made for the purpose of avoiding a 
creditor.  Florida has a 4 year reach back statute on fraudulent transfers.  A fraudulent 
transfer into the homestead may not be set aside unless the debtor is in bankruptcy.  It 
takes 3 creditors of a debtor who has 12 or more creditors to force a bankruptcy.
Upon filing a Chapter 7 Bankruptcy, an individual debtor may be able to cancel all debts 
owed and keep exempt assets, subject to certain exemptions.
Annuities and life insurance policies are not always good investments, and can be subject 
to sales charges and administrative fees.
There is a lot more to know- but this chart may be a good first step.

529 College Savings Plans 
Annuity Contracts 
Wages of Head-of-Household 
Wage Accounts (for 6 months)
Up to $4,000 of personal assets – or 
possibly less in bankruptcy.
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POLLING QUESTION

A fraudulent transfer is:

A.  Not fraud – need not be dishonest.

B. A crime in some states.

C. May be set aside.

D. All of the above.
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Where Do Trusts Fit In Logistically
ESTATE AND ASSET PROTECTION PLANNING FOR THE SINGLE PROFESSIONAL

SINGLE 
(NON-

MARRIED) 
INVIDIDUAL

HOMESTEAD

LIVING 
TRUST

IRA Account                           Automobile
401k/Pension Account
Annuity Contracts
Life Insurance
Can deposit into a wage account.

WAGE 
ACCOUNT?

PROFESSIONAL 
PRACTICE 

CORPORATION

PROFESSIONAL 
BUILDING 
AND/OR 

EQUIPMENT LLC

SECURITIES FLP REAL ESTATE 
FLP

LLC LLC LLC

GIFTING 
TRUST

OFFSHORE 
ASSET 

PROTECTION 
TRUST

NEVADA 
ASSET 

PROTECTION 
TRUST

TRUST 
FORMED BY 
CHILD WITH 

EXCESS 
ASSETS

Wages

Long
Term
Lease

Furniture, equipment, accounts receivable

Only  chiropractors, dentists, optometrists, 
and lawyers are required to be the sole 
personal owner of professional 
corporations.

Brokerage Accounts

S Corporation Stock

Child or Children

529 Plans

UGMA Accounts (Subject to Creditors of the Child)

Child’s or Children’s Automobiles?
(Who signed for driving privileges?)

97%
97%

3%

3%

1%

99%

Parent, Trustee

Nevada Trust 
Company, as Co-

Trustee

Offshore Trust 
Company, as 
Trustee or Co-

Trustee
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Asset Protection Advisor Choices

1. An estate and tax planning lawyer

2. A lawyer who only does asset protection work all over 
the country

3. Legal Zoom

4. An investment salesperson who has products that 
provide everything needed

5. A person someone knows who lives in an island country
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#1
Firewall Protection
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Firewall Protection
Use Firewall Protection and Multiple Entities Where Possible:

A. Two cabs in each LLC.

B. Rental properties under separate LLC’s managed by your judgment-proof nephew 
who
needs to earn money.

C. Put the business that may be sued under a company that is separate from a large 
portion
of the assets and intellectual property associated therewith.

D. Maintain proper corporate formalities.
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Possible Family Logistics for a Successful Business and 
Estate Plan

SPOUSE 2 SPOUSE 1 SON

SPOUSE 2’s 
REVOCABLE 

TRUST

SPOUSE 1’s 
REVOCABLE 

TRUST

REAL 
ESTATE, LLC

(Taxed as 
Partnership)

MEDICAL 
PRACTICE, LLC

(S corporation)

30%

40% 10%

49%

TRUST FOR 
CHILDREN & 

SPOUSE 2

SON’s 
REVOCABLE 

TRUST

INTELLECTUAL 
PROPERTY 

DEVELOPMENT, LLC
(S Corporation)

ABC 
MANAGEMENT, 

LLC
(C Corporation)

30% 41%

70%
30% 50%

50%

Low Interest 
Note owed 
to Husband 
from sale

Has Prenuptial 
Agreement 
with Spouse

Management Agreement

Lease
Agreement License

Agreement
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New Parent F Reorganization
Showing Accounts Receivable Factoring Arrangement

IRC Section 368(a) (1)(F) Allows a Regular Corporation to Divide into Separate 
Corporations Tax-Free by Having a New Common Parent Company Formed
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Using Intermediary Entities to Protect Family Limited 
Partnership From Potential Liability

100%

FAMILY LIMITED 
PARTNERSHIP

NEVADA
LLC LLC 1 LLC 2

ENTITY 
(with Member 
Obligations)

Other Persons

100%

26% 74%
Owns mortgages owed by 

third parties

Owns Hedge Fund 
Investment
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Trustee’s Creditors May Not Invade a Trust 
Held for Third Parties

• Florida Statute Section 736.0507 codifies the concept that a trustee’s interest in trust
assets will not be subject to personal obligations of the trustee, even if the trustee
becomes insolvent or bankrupt. This, of course, does not apply to the extent that the
trustee is the settlor and the beneficiary.

• Under Florida Statute Sections 736.1013 and 736.1015, the trustee of a trust is not
personally liable on contracts entered into on behalf of the trust unless the contract
so provides or the trustee fails to reveal its fiduciary capacity. Pursuant to Florida
Statute Section 736.1013(2), a trustee is personally responsible for torts committed
in the course of administration of a trust where the trustee is personally at fault. As
provided in Florida Statute Section 736.1015, the trustee has no personal liability for
obligations of a general partnership where the general partner interest is held solely
in his or her capacity as a trustee, unless the trust is a revocable trust and the trustee
is the settlor.
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ASSET 
PROTECTION 

TRUST

Trust Company in proper jurisdiction = Trustee or Co-Trustee

Mother & Father as 
contributors

Rental Home(s)

-Benefits mother, father and children.
-May be disregarded for income tax purposes.
-No tax filing requirements if a domestic asset 
protection trust jurisdiction is used.
-May need to have subsidiary management trust owned 
100% by asset protection trust to hold title, to allow 
parents to have management powers (preferably one 
parent who does not have other exposed assets).

Limited Liability Trust – Asset Protection Trust

Better than an LLC to hold investment property if liability insurance 
coverage and rates will be beneficial; Such a trust may also qualify under an 

individual umbrella policy, whereas an LLC may not

Note:  An alternative may be to have a revocable land trust owned by an LLC – some 
carriers will insure property this way, but not under an irrevocable trust or an LLC.
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REGULAR 
CORPORATION

OR 
PROFESSIONAL 
ASSOCIATION

LLC OR PL 
OR LIMITED

PARTNERSHIP 
OR LLLP

GENERAL 
PARTNERSHIP
OR LIMITED 
LIABILITY 

PARTNERSHIP 
(LLP)

1. Taxed as S corporation or C 
corporation.

2. S corporations pay no tax unless they 
used to be a C corporation and certain 
circumstances exist.
The income and deductions of an S 
corporation flow through to the 
shareholders pro rata to ownership.  

3. A C corporation is taxed as a separate 
entity and if it is a professional service 
company, all net income is taxed at 
the highest bracket (39.6%).

4. No charging order protection.

$35 filing fee
$150 annual report fee

1. Only 1 member- disregarded for federal 
income tax purposes.
But may have a Taxpayer Identification 
Number.

2. If 2 or more members – taxed as a 
partnership.  A partnership is taxed in a 
manner similar to an S corporation, but 
with major differences.

3. Can elect to be taxed as an S corporation 
or a C corporation for federal income tax 
purposes.
To have corporate tax treatment a Form 
8832 must be filed with the IRS.

$125 LLC filing fee
$138.75 LLC annual report fee

$1,000 LP/LLLP filing fee
$500 LP/LLLP annual report fee
(other state filing fees are much lower for 

L.L.L.P.’s)

1. Can be disregarded if considered to 
have one member (such as if an 
individual owns 50% and his or her 
revocable trust owns 50%)

2. Taxed as a partnership if 2 or more 
members.

3. No charging order protection.

No filing required for general partnership.

$50 LLP filing fee
$25 LLP annual report fee

Practice and Business Entities and How They Can be Taxed
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C CORP 
TAXED 
ENTITY

S CORP 
TAXED 
ENTITY

PARTNERSHIP 
TAXED 
ENTITY

Corporate level tax – revenues 
minus deductible expenses.

Dividends are not deductible 
expenses.

May deduct healthcare and 
disability insurance expenses 
under certain circumstances.

In the highest individual tax 
bracket on the first dollar of 
income if this is a personal 
service company.

Income and deductions are computed 
and then go on income tax returns of 
owners by K-1 reporting.

There can only be one class of stock, but 
voting/non-voting is permitted.

Contribution of appreciated assets can 
trigger tax unless the 80% rule is 
followed under IRC Section 351

Income is triggered if an appreciated 
asset or accounts receivable are 
transferred from the S corporation to 
shareholders unless it is deductible 
compensation.

Special rules apply if an S corporation 
used to be a C corporation.  This can 
cause double tax.

Income and deductions are computed 
and then go on income tax returns of 
owners by K-1 reporting – no entity 
level tax.

Distributions to partners are usually 
subject to employment taxes

Compensation paid to partners is often 
called “guaranteed payments” and 
reduces partnership income

Typically no income tax is triggered 
when appreciated assets are contributed 
to the partnership in exchange for a 
partnership interest

Typically no gain is triggered when the 
partnership transfers appreciated assets 
to its partners to redeem their 
ownership interests.

Basic Income Tax Operation of Each Type of Entity

PROPRIETORS
HIP

Or Disregarded

All income and deductions 
are shown on individual’s 
Form 1040 Schedule C –
subject to employment taxes 
of 12.4% on the first 
$113,700 of income, plus the 
2.9% Medicare tax, making 
for a 15.3% tax thereon, plus 
the 2.9% Medicare tax on 
income from $113,700 and 
an additional 0.9% Medicare 
tax to the extent of self-
employment income that 
exceeds $200,000 for a 
single taxpayer and 
$250,000 for a married 
taxpayer.  

Shareholder
(Dividends are taxed)

Shareholder
(Dividends are not taxed)

Partners
(Individuals, S corporations or otherwise)

(Distributions are not taxed)
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S 
CORPORATION 

PRACTICE
ENTITY

Owned by Physician or as 
Tenants by the Entireties

PAYEE CREDITOR PROTECTED IN FLORIDA? Current Taxes/Expenses Tax Cuts and Jobs Act

Pension Plans Yes Costs for staff and to maintain 
plan – spouse on payroll to 

justify additional contribution.
Highest tax - 39.6%. 

Nonqualified plans subject to 
3.8% Medicare tax

Highest tax bracket is 37%. 

Children on the Payroll Yes – If goes to Roth IRA in the 
name of the child.

Child in lower rate (Lowest 
bracket – 10%)  but 15.3% 
employment taxes apply.

Lowest bracket will be 10%.
Standard Deduction =  $12,000 

Single or $24,000 MFJ

Wages paid to Doctor If Head of Household, Florida 
Statute 222 may apply – deposit 
directly into protected account.

15.3% employment taxes on first 
$127,200, and then 2.9% over 

$127,200 plus .9% tax on wages 
exceeding $200,000 for single 

person and $250,000 for married 
joint filers. 

Repeal of additional 0.9% tax  
not mentioned in new Act

Dividends to owner of 
entity.

Only if owner is protected – such 
as tenants by the entireties or a 

family limited partnership 
owning the entity.

Not subject to payroll taxes –
but could be recharacterized by 
IRS, and not subject to the 3.8% 

Medicare tax unless 
distributions represent income 

from passive sources.

Business Income Deduction of 
20% of Qualified Income

Repeal of 3.8% Medicare tax 
not mentioned in new Act

Spouse on payroll. Yes, if spouse is safe. 15.3% employment taxes on first 
$127,200, and then 2.9% over 

$127,200 plus .9% tax on wages 
exceeding $200,000 for single 

person and $250,000 for married 
joint filers. 

Repeal of additional 0.9% tax  
not mentioned in new Act

Rent Yes, if renting entity is 
protected. They protect PA 
assets if landlord has lien to 

enforce rent on long-term lease.

6.8% sales tax
Subject to the 3.8% Medicare tax 
for single taxpayers with MAGI 

over $200,000 and MFJ 
taxpayers with MAGI over 

$250,000. 

Repeal of 3.8% Medicare tax 
not mentioned in new Act

State sales tax is reduced to 
5.8% on commercial real 

property rentals

Interest owed to related 
parties.

If related party is protected. Deductible as interest –
receiving party pays interest 

income.

Interest expense not 
eliminated.

CHOICES AND FACTORS WITH RESPECT TO ALLOCATION & PAYMENT OF 
MEDICAL PRACTICE INCOME FOR THE PRACTITIONER



49CPAacademy.org | 07.19.21 | Asset Protection Meets Estate Tax Planning | Copyright © 2021 Gassman, Crotty & Denicolo, P.A

Partnership v. S Corporation- Which is Better to Hold Real Estate?
PARTNERSHIP S CORPORATION

Advantages and Disadvantages              

Partners receive basis for indebtedness incurred by the partnership Shareholders do not receive basis for indebtedness incurred by the 
corporate, unless the loan is made by such shareholder.

On the death of a partner, the partnership’s (inside) tax basis of its 
assets can receive a step-up in income tax basis, if a Section 754 
election is in place for the partnership

No similar basis adjustment mechanism applies to S corporations. 

When a new partner buys into a partnership corporation, their 
depreciation write-off and underlying basis in their partnership 
interest will be based upon the price that they pay.

When a new shareholder buys into an S corporation, their 
depreciation write-off and underlying basis if and when the real 
estate is ever sold has to be based upon the 
historic basis and depreciation taken, versus being 
based upon the price they pay.

Appreciated real property can generally be distributed from the 
partnership tax-free to the partners.

Distributions of appreciated real property to the shareholders are 
treated as if the property was sold at 
its fair market value to the shareholders. 

No restrictions apply as to who can own partnership interests. S corporations can only be owned by certain individuals and 
trusts, and cannot be owned by non-resident aliens, corporations 
or partnerships

Partnerships can have more than one class of stock, and income 
and distribution preferences can be drafted in virtually any 
manner, so long as they have substantial economic effect

S corporations cannot have a “second class of stock,” and income 
allocation and distribution rights must be 
pro rata to ownership

DOI income insolvency exclusion is determined at each partner’s 
level.

DOI income insolvency exclusion is determined at the corporate 
level.
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#2
Equity Stripping –

Reducing Exposed Assets
with Preferred Creditors
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Equity Stripping

Definition:

Reducing the amount of value of an asset that a 
creditor may have available to them by reason of 
having debt secured by the property that might 
otherwise be subject to forfeiture or sharing.
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Debt Equity Planning
Tom owns a company that has a $10,000,000 book value and no debt.
It makes widgets and may be sued.

Why not have Tom be owed $9,000,000 on a note secured by a pledge of the assets of the 
company, so that if something bad happens in the company, Tom can foreclose and receive 
$9,000,000 worth of assets to be in front of the other creditor or creditors.

Typically, this can be done tax-free.
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Equity Stripping – Preferred Debtors:

• Recapitalize companies with debt

• Cross-collateralize loans and pledge assets

• Let a friendly creditor get a judgment

• Long term leases with acceleration clauses

• The ELOPE System
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What Can Be Pledged?

a. Real estate can be mortgaged.

b. Furniture, equipment, and other non-real estate physical items can be liened by UCC-
1 financing statements and legitimate debt.

c. Intangible assets such as software, logos, 11 secret herbs and spices, stock 
certificates, ownership in an LLC, and other assets that are not physical in nature can 
be pledged and/or liened by UCC-1 filing, depending upon state law.

d. CDs, brokerage accounts, life insurance policies, and annuities can be liened by 
contractual arrangements based upon forms that most financial institutions and 
insurance companies have readily available

e. Your dog

• It is not enough to “say” or provide in a contract that an asset will be “secured” by 
debt. There has to be “perfection of a security interest” under state law - usually two 
years before another creditor arrives on the scene.
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A landlord is a creditor, in effect:

A long term lease that gives the landlord the ability to collect all future rent upon
default, and a lien on the assets of the tenant can be an effective creditor
protection arrangement.

Cross-collateralization, and guarantees:

Multiple entities can be protected by having common obligations under multiple
loans and collateralization arrangements – but the “friendly creditor” will have a
lot of leverage against the assets and entities, if it ever becomes unfriendly.
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Is a Line of Credit with a Secured Interest Against 
Assets Enough to Protect Against Creditors?

– Not if nothing is owed – only to the extent that monies are owed 
before the problem occurs

– The creditors will not know how much is owed by looking in the 
public records – they will just know that the lender has a lien, 
which can deter litigation.
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Using LLCs and Trusts to Protect 
Otherwise Exposed Assets, Part 1

Client owns $5,000,000 building.  

Lender is willing to loan $4,500,000 on building.

CLIENT SPOUSE OF 
CLIENT

$5,000,000
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CLIENT

Irrevocable Trust for 
Spouse & Descendants

LLC 
A

LLC 
B

Lender

95%

5%

100%

Client is the 
manager of LLC B.

Purchased $4,500,000 
of investments(pledged 
to Lender)

Guaranteed Note 
to Lender

Lender owed Note and 
mortgage by Client 
securing the property 
under LLC A.

Using LLCs and Trusts to Protect Otherwise Exposed Assets, Part 2
Debt Planning for the Solvent Family that Wants to Stay that Way

Building assets protected by 
lien or mortgage held by 
friendly creditor
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Coordination of Buildings and Businesses

TBE and charging order protection, along with cross- collateralization to protect a married 
couple's business and investment assets, and reduce federal estate tax.

(mortgage)

SPOUSE 1 SPOUSE 2 

TBE

BUSINESS 
ENTITY

BUILDING
ENTITY

(20 year lease)

(Guarantees mortgage and 
pledges assets as collateral)

UCC Filing

GIFT
TRUST

95
%

5% 95
%

5%

Debt on building may protect assets of business equity.

Lease obligation to landlord company provides further protection.
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Example: 
.

• John has ten rental houses worth $3,000,000 and would like to have 
$2,600,000 safely set aside in an offshore trust for future creditor protection.

• Bank of Offshore sets up a Delaware company called ABC Lenders.

• John establishes an offshore trust called DEF Trust for John and his family.

• ABC Lenders places $2,600,000 into the DEF trust account, and John can 
direct the investments into CDs, bonds, and other safe (but permitted) 
vehicles.

• The parties sign agreements so that there is a mortgage of public record 
owed to the Delaware company and secured by a mortgage on John’s 
properties.

Equity Stripping
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Example, Continued:
.

• By separate agreement, the DEF Trust pledges its assets as additional 
collateral in case the foreign lender cannot receive full payment in the event 
of a default.

• John’s financial statements show $3,000,000 in properties, $2,600,000 in 
mortgages owed on the properties, and that John is the discretionary 
beneficiary of an offshore trust with $2,600,000 in assets.

• John gets into an unexpected and horrendous creditor situation.

• The creditor settles the case for $300,000 after reviewing John’s financial 
statements.

• John and his properties live happily ever after.

Equity Stripping
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How to Protect a Foreign Property from Being 
“Easy Pickin’s” Without Transferring the Property
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Friendly Judgments
Definition:

Court orders declaring amounts owed by reason of a trial or forfeiture; the 
judgment “attaches” to all real estate and certain other assets upon filing in the 

public records by the plaintiff. Once other creditors see a large judgment, they are 
typically reluctant to spend money to be in “second place.”

20 years is a long time!

When you owe money to two creditors – have a friend buy the position of the 
first creditor, and record the Judgment to be in front of the second creditor who 
does not yet have a judgment.
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Judgments

If a debtor with a reasonable income and $200,000 of exposed assets has three separate 
creditors with potential judgments of $800,000 each, a friend of the debtor can 
approach each creditor and offer to buy the judgment. The creditor willing to sell their 
rights to pursue a judgment for the least amount (perhaps $125,000) can sell it to a 
company that the debtor invests in.

The company obtains the judgment, files it of public record against the debtor in the 
amount of $800,000, and the debtor can pledge the debtor’s assets as additional 
collateral for a work out that allows the debtor to pay $50,000 a year for four years. 
Upon default, whatever is left of the $800,000 becomes due and payable.

Are the other two creditors now going to pursue this debtor? Would there be anything 
for them to get if they do?
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Extended Letter of Protection Enhancement (ELOPE System)

To enable a Family Limited Partnership and child-owned management entity to derive reasonable profits for the 
purchase and administration of letters of protection
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POLLING QUESTION

Which would you prefer to receive for free as a PDF:

A. Grow Your Medical Practice book

B. The Florida Physicians Guide to Creditor Protection

C. 8 Steps to a Successful Estate Plan

D. None of the above
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#3
Charging Order

Entities 
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Charging Order Entities:
• Limited Liability Companies and Limited Partnerships in 

jurisdictions that have charging order protection.

• Does your home state have charging order protection?

• Give voting rights away to facilitate protection.
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DETERMINING HOW TO BEST ALLOCATE ASSETS AS BETWEEN A MARRIED 
COUPLE - PART I

General Rules:
-Typically want each trust funded with at least $11,700,000 worth of assets on death for estate tax planning.
- May be funded from ½ of tenancy by the entireties assets via disclaimer and probate or by life insurance/pension/IRA assets.

Spouse 1 Spouse 2 Trustee other than 
Spouse 1 or Spouse 2

Spouse 1 could be Trustee 
if Spouse 2 is sole grantor 

(or vice versa)

Spouse 1’s 
Revocable 

Trust

Protected life 
insurance and 
annuity 
contracts 
“owned by the 
insured.”

Spouse 
2’s 

Revocabl
e Trust

Gifting Trust 
(Irrevocable)

Lifetime By-
Pass Trust 
(Irrevocable)

FLORIDA TBE
(Tenancy by the 

Entireties)

1. Assets held directly by 
revocable trust are subject to 
Spouse 1’s creditor claims.

2. Direct ownership of limited 
partnership or LLC not in TBE 
may have charging order 
protection (meaning that if a 
creditor obtains a lien on the 
limited partnership or LLC, 
Spouse 1 cannot receive 
monies from the limited 
partnership or LLC without 
the creditor being paid).

1. Only exposed to creditors if 
both spouses owe the 
creditor,  if one spouse dies 
and the surviving spouse 
has a creditor, the spouses 
divorce, or state law or the 
state of residence changes.  

2. On death of one spouse, 
surviving spouse may disclaim 
up to ½ (if no creditor is 
pursuing the deceased
spouse) to fund By-Pass Trust 
on first death.

1. Safe from creditors of Spouse 1 
but exposed to creditors of 
Spouse 2 (Maintain large 
umbrella liability insurance 
coverage to protect these 
assets.)

2. On Spouse 2’s death, can be 
held under a protective trust, 
which will continue to be safe 
from creditors of Spouse 1, 
subsequent spouses, and 
“future new family.”

1. Safe from creditors of 
both spouses.

2. If divorce occurs, 
should not be subject 
to rules for division of 
property between 
spouses.

3. May be controlled by 
the “entrepreneurial 
spouse” by using a 
Family Limited 
Partnership.

1. Safe from the creditors 
of the Grantor’s spouse.

2. If funded by one spouse, 
may benefit other spouse 
and children during the 
lifetime of both spouses.

3. Otherwise can be identical 
to gifting trust pictured to 
the left.

SEE NEXT PAGE FOR SECOND TIER PLANNING
A COMMON SOLUTION - to use a limited partnership or similar mechanisms and have no assets directly in the “high risk” 
spouse’s trust, half to two-thirds of the assets held as tenants by the entireties, and half to two-thirds of the assets directly in 
the “low risk” spouse’s trust.
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A COMMON SOLUTION - to use a limited partnership or similar mechanisms and have no assets directly in the “high risk” spouse’s trust, half to two-
thirds of the assets held as tenants by the entireties, and half to two-thirds of the assets directly in the “low risk” spouse’s trust.

DETERMINING HOW TO BEST ALLOCATE ASSETS AS BETWEEN A MARRIED 
COUPLE - PART II

Subsidiary Entity Techniques:
-Limited partnerships and LLCs can be used to facilitate discounts, for estate tax purposes, and for charging order protection.
-Limited partnerships and LLCs can also be used to provide “firewall protection” from activities or properties owned.

Spouse 1 Spouse 2 Trustee other than 
Spouse 1 or Spouse 2

Spouse 2 could be Trustee 
if Spouse 1is sole grantor 

(or vice versa)

Spouse 
1’s 

Revocable 
Trust

Spouse 
2’s 

Revocable 
Trust

Gifting 
Trust 

(Irrevocable
)

Lifetime By-
Pass Trust 

(Irrevocable)
FLORIDA TBE

(Tenancy by the 
Entireties)

1. Assets held directly by 
revocable trust are subject to 
Spouse 1’s creditor claims.

2. Direct ownership of limited 
partnership or LLC not in TBE 
may have charging order 
protection (meaning that if a 
creditor obtains a lien on the 
limited partnership or LLC, 
Spouse 1 cannot receive 
monies from the limited 
partnership or LLC without 
the creditor being paid).

1. Only exposed to creditors if 
both spouses owe the 
creditor, if one spouse dies 
and the surviving spouse 
has a creditor, the spouses 
divorce, or state law or the 
state of residence changes.  

2. On death of one spouse, 
surviving spouse may disclaim 
up to ½ (if no creditor is 
pursuing the deceased
spouse) to fund By-Pass Trust 
on first death.

1. Safe from creditors of Spouse 1 
but exposed to creditors of wife 
(Maintain large umbrella liability 
insurance coverage to protect 
these assets.)

2. On Spouse 2’s death, can be 
held under a protective trust, 
which will continue to be safe 
from creditors of Spouse 1, 
subsequent spouses, and 
“future new family.”

1. Safe from creditors of 
both spouses.

2. If divorce occurs, 
should not be subject 
to rules for division of 
property between 
spouses.

3. May be controlled by 
the “entrepreneurial 
spouse” by using a 
Family Limited 
Partnership.

1. Safe from the creditors 
of the Grantor’s spouse.

2. If funded by one spouse, 
may benefit other spouse 
and children during the 
lifetime of both spouses.

3. Otherwise can be identical 
to gifting trust pictured to 
the left.

FLP FLP FIREWAL
L LLC

LLC

Spouse 1, 
Manager

100%

Leveraged 
Investment

Property or activity

97% 3% 1% 96% 3%SECOND TIER 
PLANNING:
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Other Porcupines:

• Property with hazardous waste

• Other assets that a creditor does not want to touch

Get an orphanage involved…The story of an island on a river!
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8 Common LLC Planning Errors
Limited Liability companies are quite often the entity of choice for investment and business holdings. Problems 
can arise, however, where structuring does not take important risks and federal and state law requirements into 
account. Some of the most common problems we encounter in reviewing LLC arrangements for clients are:

1.) Tenancy by the Entireties Designation that Will Not Qualify as TBE

Many married couples in states that protect tenancy by the entireties assets from the creditor of one spouse or the 
other have their LLC interests titled jointly as tenants by the entireties, but they don’t realize that there are 
provisions in the operative documents which are inconsistent and would, thus, annul tenancy by the entireties 
characterization and protection. Common examples of this are:

(a) By the rules of tenancy by the entireties, the joint interest must pass outright solely by the surviving 
spouse in the event of the death of the surviving spouse. Oftentimes, an operational document will provide that, 
on the death of a member, the interest of that member must be sold. Agreements are commonly not drafted to 
explicitly provide that on the death of a spouse, the other spouse will be the owner of the joint interests, without 
any inconsistent member agreement provisions.

(b) Similarly, provisions under an operative document which restrict transfers may actually be read to 
prevent one spouse from owning the entire member interest on the death of another spouse.

(c) While the certificate of ownership may be issued to both spouses as tenants by the entireties, 
oftentimes, the Operating Agreements or Articles of Organization will provide for only one spouse or the other 
to be an owner.
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2.) Entity Documents Can Disqualify S Election

Limited liability companies may be treated as S Corporations under the federal income tax law if certain very 
strict requirements are met and an S election is made. If the S election is made but the S Corporation 
requirements are not met, then the company will be taxed as a “C Corporation,” therefore exposing properties 
and income to double tax. 

Common causes of this catastrophic treatment are as follows:

(a) An operating agreement does not provide for all income to be distributed pro rata to ownership. 
Commonly, “partnership style” clauses assure members that they will recapture their original investment or have 
some sort of an income sharing that would reflect a “second class of stock,” which is not permitted under the S 
Corporation Rules.

(b) Although state law permits a limited liability company to have non-citizens, corporations, and other 
entities own LLC interests, these and certain other entities are not permitted owners of S Corporation stock and 
will, thus, cause disqualification.

(c) Too high of a debt equity ration could cause disqualification from S Corporation status.

8 Common LLC Planning Errors
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3.) Failure to Plan for Cash or Other Distributions/Failure to Use an Intermediary Entity

Oftentimes, a client will invest in a multiple member LLC, expecting to have charging order creditor protection, but 
not thinking through that positive cash flow that other members will want to assure is distributed will become 
accessible to a judgment creditor who has a charging order against the LLC. Many clients are well advised to 
establish a “Family Holding LLC” or a family limited partnership to hold the multiple member LLC interests so that 
positive cash flow would pass to the family LLC to be held and reinvested in a protected manner.

Clients who take ownerships in a multiple member LLC as tenants by the entireties may wish to do so under a 
limited liability company or limited partnership owned by the spouses and another family member in order to assure 
that upon the death of one spouse tenancy by the entireties status would continue, and positive cash flow from the 
multiple member LLC will, thus, be protected.

4.) Forced Sale Provisions

Often, well-drafted Operating Agreements will have provisions that would allow any member to force a sale of their 
member interests at any time or under certain circumstances, such as where another member is selling their interest 
(“tag along rights”). One advantage of a limited liability company under the laws of most states is that the sole 
remedy of a judgment creditor is a charging order – meaning that the credit cannot actually force the sale of the 
limited liability company interest, become a forced owner, or reach into the limited liability company. A bankruptcy 
or state court judge may override charging order protection where a debtor member would have the right to simply 
“cash out” at the time when the judgment creditor has a charging order against the debtor.

8 Common LLC Planning Errors
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5.) We “Formed it Ourselves” or “My Accountant Took Care of This.”

While it is possible for any third grader to file a charter to establish the existence of an LLC with state 
authorities, in the author’s experience, the vast majority of LLCs that have been established by non-lawyer 
personnel have been implemented incorrectly. In most states, it’s the unauthorized practice of law for a non-
lawyer to establish and implement a limited liability company for another party. Therefore, the types of non-
legal firms that are willing to establish and implement limited liability companies tend to be unconcerned and 
ignorant, willfully or inadvertently, of the formalities, paperwork, and coordination needed to properly establish, 
document, implement, and operate a limited liability company. Clients who buy $99 “Total Service 
Incorporation Kits” run the same risks. The slogan “Pay us now or pay us later” comes to mind, but along with 
that comes “Pay us later and watch your assets looted by creditors and/or the Internal Revenue Service.”

6.) Assuming that Limited Liability Companies are as Well Protected as Limited Partnerships in All States

Some states provide charging order protection for limited partnerships but not limited liability companies. 
Clients who have or will have children or other members residing in a state or jurisdiction that may not protect 
them may want to consider using limited partnerships or other entities in lieu of limited liability companies.

8 Common LLC Planning Errors
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7.) Failure to Properly Respect Formalities and the Existence of the LLC

It is generally very difficult to “break the corporate veil,” but a debtor relying upon a limited liability company 
arrangement needs to be able to show that the company was the actual owner and operator of the 
property/business, that a charter was properly filed and maintained consistent with operational documents, 
accounting and tax treatment, and that the arrangement was not in reality a general partnership, a joint venture, 
or a proprietorship.

8.) Personal Activities May Not be Insulated by Use of an LLC

Some clients believe that they can carry on consulting, management, or related activities under the name of their 
LLC and not have potential personal liability.

Under general tort law, the officer of a company and the manager of an LLC will be responsible to third parties 
for personal negligence. Many clients are well advised to keep a low profile with respect to LLC activities and to 
hire third parties to handle management decision making and day-to-day activities.

8 Common LLC Planning Errors
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#4
Foreign Companies

and
LLCs
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Excerpt from a Thursday Report Article:

The Barber of Seville Replaces No Time for Sargeant
by Travis Arango and Alan Gassman

It is shocking that the difference between a Limited Liability Company’s membership interest and stock in a 
corporation could cause such a different result. In Sargeant v. Al-Saleh, the stock in a foreign corporation could 
not be reached by the court while Well Fargo Bank v. Barber sent the creditor offshore to get a foreign court to 
allow seizure. In Barber, sole ownership of a Nevis LLC was considered to be like any other intangible personal 
property that a Florida judgment could be applied against.

Fans of Gomer Pyle, U.S.M.C. might remember Andy Griffith’s movie No Time for Sergeants, where he starred
as Private Will Stockdale. The Sargeant case caught the attention of a great many planners last year when the
Fourth District Court of Appeal determined that stock held in a foreign country could only be seized by a
creditor when permitted by a court sitting in that foreign country.

One would think that ownership in a limited liability company would be equivalent to owning stock in a foreign
corporation, and that may be the case (not to be confused with a case of beer, which is what many planners are
going to drink this weekend as they think about this case) because Judge Paul G. Byron, who sits at the United
States District Court for the Middle District of Florida, determined that because an LLC membership interest is
not “certificated,” it is “intangible personal property” that attaches to the debtor.
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In No Time for Sergeants, the character played by Andy Griffith could never get his arms around the situation. Wells Fargo (which
has been around since 1852, long before anyone had heard of Andy Griffith,) thought they were going to get their arms around
stock but failed. The Barber of Seville was an opera that was written by Gioachino Rossini and Cesare Sterbini and first performed
in 1861 at the Teatro Argentina in Rome, Italy. When someone gets a cut out of Will Stockdale, it is a heir-cut as opposed to a
judicial haircut, which is what Ms. Barber got from Wells Fargo, when she expected that her Nevis LLC interest would not be
seizeable[17] without getting a judgment in Nevis. Nevis does not recognize foreign judgments, let alone question the judgment of
foreign countries.

The issue of this case will definitely be appealed by Ms. Barber or some subsequent debtor or creditor as this issue is litigated in
the future.

Lawyers who have encouraged clients to use out-of-state and/or offshore limited partnerships, LLCs, or other entities need to
realize that judges have the ability to apply Florida law in these situations under the Conflict of Law Rules, and that charging order
protection will not be available for many Florida based situations where the debtor is the 100% owner of a foreign LLC, thus
calling into question whether planners need to get back to clients and suggest additional members.

Another question is whether LLCs should be certificated (required to have stock certificates issued) and whether that would have
changed the result for Ms. Barber, who will now have to trade her Rolls Royce in for a Cadillac Seville.

*****************************************************
[1]2015 WL 470589             [9] Barber, 2015 WL 470589.       [17] “Seizeable” is not a word, but what the heck?                            
[2] Id. [10] Id. 
[3] Barber, 2015 WL 470589. [11] Barber, 2015 WL 470589. 
[4] Id. [12] Barber, 2015 WL 470589. 
[5] Id. [13] Id. 
[6] Id. [14] Id. 
[7] 137 So.3d432 (Fla. Dist. Ct. App.2014). [15] Id. 
[8] Id. At 433. [16] Id. 
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#5
Foreign and Delaware  

Accounts –
(May be immune from garnishment – but 
will not be protected in bankruptcy or if a 
U.S. court uses a contempt of court order)
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#6
For Children 

and 
Grandchildren
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Do Good Estate Tax Planning So That Assets Are Beyond Your 
Ownership But Not Your Control:

A. Trusts for others that you can borrow from.

B. 529 plans.

C. Uniform Transfers to Minors Act

D. Managed LLCs

E. Limited Partnerships and LLCs controlled by the parent, but owned for the 
children and descendants and/or spouse

F. Asset protection trust jurisdiction mechanisms that allow you to be added as a
beneficiary.
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1% GP

SPOUSE 1
REVOCABLE 

TRUST

SPOUSE 2 
REVOCABLE 

TRUST

SPOUSE 1 SPOUSE 2

FAMILY 
LIMITED 

PARTNERSHIP

DYNASTY
TRUST

Spouse 2 is Trustee

Other Assets?

$5,000,000 in assets

99% LP

**Gift to Dynasty Trust 
may be based upon 65% of 
99% of $5,000,000, after 
taking discounts into 
account -
$3,217,500.

Spouse 1 has $8,482,500 of 
his $11,700,000 exemption 
remaining.

1.  Investments controlled by Spouse 1 as GP 
of Limited Partnership.
2.  Spouse 1 can replace the Trustee of the 
Dynasty Trust.
3.  Dynasty Trust can be used for Spouse 2 
and descendants as needed for health, 
education and maintenance.
4.  Dynasty Trust can loan money to family 
members.
5.  Dynasty Trust should be exempt from 
estate tax, creditor claims, and divorce 
claims of both spouses and descendants.

Example of a Spouse 1/Spouse 2 
Dynasty Trust Arrangement
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Special Clauses for Trust Agreements 
Not all trusts are created equal.

While the trust agreements that we typically prepare for clients have a number of clauses 
that give instructions to trustees on how and when to determine what income, support, and 
principal payments should be made to beneficiaries, different clients have different views and 
preferences.  Here is a list of questions and approaches that can be considered in trust design and 
implementation.

1. Whether to let the beneficiary of a particular trust have a voice as co-trustee or the 
ability to replace any acting trustee with a licensed trust company or other trustworthy trustee or 
advisor. 

2. Whether to require that the beneficiary would have a prenuptial agreement or a post-
nuptial agreement before being able to inherit from a trust or to receive any significant benefits or 
to have control.

3. Whether there should be a monthly or annual distribution amount guideline that would 
be presumed to be the maximum that a person should receive, the minimum that a person should 
receive, or a provision that gives a minimum and a maximum that can be changed with the 
Consumer Price Index.

4. Whether young beneficiaries should be required to finish a four year degree, a post-
undergraduate degree, work full time, have a profession, or be a full time homemaker with 
children before being able to receive any significant benefits.
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Not all trusts are created equal.

5. Whether a beneficiary should have an “incentive clause” where the trust would pay 
minimal benefits except to match W-2 or other professional or entrepreneurial earnings or pay an 
hourly rate based upon actual hours worked by the beneficiary in any notable endeavor.

6. Whether individuals who may have tendencies towards alcoholism, drug abuse, 
gambling problems, or other addictions should have separate guidelines and standards. 

7. Whether any spouse or a long time spouse should have the ability to be:

(a)   Added as a beneficiary after a certain number of years of consecutive marriage;

(b)   To serve as a trustee for the benefit of descendants if that spouse will not be a 
beneficiary (or if he or she will).

8. Whether the beneficiary should have the power to appoint some portion of the assets 
upon death to a class of persons, or entities, which can include your descendants, or certain 
qualified charitable organizations. 

Special Clauses for Trust Agreements 
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#7
Life Insurance 

and 
Annuity Contracts



agassman@gassmanpa.com
Brandon@gassmanpa.com 88

CPAacademy.org | 07.19.21
Asset Protection Meets Estate Tax Planning

Copyright © 2021 Gassman, Crotty & Denicolo, P.A

Use Life Insurance Properly

A. Death benefit to a trust that can support a surviving spouse and
descendants. 

B. Tax-free growth?  

C. Consider variable annuities and fixed annuities as well.
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Age
Total Amount 

Invested Investment Value Age
Total Amount 

Invested Investment Value Net Difference
% Total of 

Investment Amount
30 $100,000 $100,000 30 $100,000 $100,000 $0 0.0%
31 $200,000 $208,000 31 $200,000 $207,000 $1,000 0.5%
32 $300,000 $324,640 32 $300,000 $321,490 $3,150 1.1%
33 $400,000 $450,611 33 $400,000 $443,994 $6,617 1.7%
34 $500,000 $586,660 34 $500,000 $575,074 $11,586 2.3%
35 $600,000 $733,593 35 $600,000 $715,329 $18,264 3.0%
36 $700,000 $892,280 36 $700,000 $865,402 $26,878 3.8%
37 $800,000 $1,063,663 37 $800,000 $1,025,980 $37,683 4.7%
38 $900,000 $1,248,756 38 $900,000 $1,197,799 $50,957 5.7%
39 $1,000,000 $1,448,656 39 $1,000,000 $1,381,645 $67,011 6.7%
40 $1,100,000 $1,664,549 40 $1,100,000 $1,578,360 $86,189 7.8%
41 $1,200,000 $1,897,713 41 $1,200,000 $1,788,845 $108,868 9.1%
42 $1,300,000 $2,149,530 42 $1,300,000 $2,014,064 $135,465 10.4%
43 $1,400,000 $2,421,492 43 $1,400,000 $2,255,049 $166,443 11.9%
44 $1,500,000 $2,715,211 44 $1,500,000 $2,512,902 $202,309 13.5%
45 $1,600,000 $3,032,428 45 $1,600,000 $2,788,805 $243,623 15.2%
46 $1,700,000 $3,375,023 46 $1,700,000 $3,084,022 $291,001 17.1%
47 $1,800,000 $3,745,024 47 $1,800,000 $3,399,903 $345,121 19.2%
48 $1,900,000 $4,144,626 48 $1,900,000 $3,737,896 $406,730 21.4%
49 $2,000,000 $4,576,196 49 $2,000,000 $4,099,549 $476,647 23.8%
50 $2,100,000 $5,042,292 50 $2,100,000 $4,486,518 $555,774 26.5%
51 $2,200,000 $5,545,676 51 $2,200,000 $4,900,574 $645,102 29.3%
52 $2,300,000 $6,089,330 52 $2,300,000 $5,343,614 $745,715 32.4%
53 $2,400,000 $6,676,476 53 $2,400,000 $5,817,667 $858,809 35.8%
54 $2,500,000 $7,310,594 54 $2,500,000 $6,324,904 $985,690 39.4%
55 $2,600,000 $7,995,442 55 $2,600,000 $6,867,647 $1,127,794 43.4%
56 $2,700,000 $8,735,077 56 $2,700,000 $7,448,382 $1,286,695 47.7%
57 $2,800,000 $9,533,883 57 $2,800,000 $8,069,769 $1,464,114 52.3%
58 $2,900,000 $10,396,594 58 $2,900,000 $8,734,653 $1,661,941 57.3%
59 $3,000,000 $11,328,321 59 $3,000,000 $9,446,079 $1,882,242 62.7%
60 $3,100,000 $12,334,587 60 $3,100,000 $10,207,304 $2,127,283 68.6%
61 $3,100,000 $13,321,354 61 $3,100,000 $10,921,815 $2,399,538 77.4%
62 $3,100,000 $14,387,062 62 $3,100,000 $11,686,343 $2,700,720 87.1%
63 $3,100,000 $15,538,027 63 $3,100,000 $12,504,386 $3,033,641 97.9%
64 $3,100,000 $16,781,069 64 $3,100,000 $13,379,694 $3,401,376 109.7%
65 $3,100,000 $18,123,555 65 $3,100,000 $14,316,272 $3,807,283 122.8%
66 $3,100,000 $19,573,439 66 $3,100,000 $15,318,411 $4,255,028 137.3%
67 $3,100,000 $21,139,314 67 $3,100,000 $16,390,700 $4,748,614 153.2%
68 $3,100,000 $22,830,459 68 $3,100,000 $17,538,049 $5,292,410 170.7%
69 $3,100,000 $24,656,896 69 $3,100,000 $18,765,712 $5,891,184 190.0%
70 $3,100,000 $26,629,448 70 $3,100,000 $20,079,312 $6,550,136 211.3%

Starting at Age 30, Dr. A Invests $100,000 annually 
thru Age 60 at 8%, Followed by 10 years of Growth 

with No Additions

Starting at Age 30, Dr. A Invests $100,000 annually 
thru Age 60 at 7%, Followed by 10 years of Growth 

with No Additions
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Age

7% Rate of Return
8% Rate of Return

What a Difference a 1% Rate of Return Makes “The most powerful force in the universe is compound interest.”
– Albert Einstein

July 2015 – Mavi – Biggest Mistakes
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Tax Talk

 $-

 $50,000.00

 $100,000.00

 $150,000.00

 $200,000.00

 $250,000.00
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25 35 45 55 65 75 85 95 100 105

Value

Age

Minimum Corridor Test Illustration
$100,000 Cash Surrender Value

Minimum Death Benefit

Minimum Death Benefit

Cash Surrender Value

Age
25   35  45 55  65  75  85   95  100    

Insured's Age Percentage

40 or less 250%
45 215%
50 185%
55 150%
60 130%
65 120%
70 115%
75 105%
80 105%
85 105%
90 105%

95 or more 100%
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Determining Basis (“Investment in the Contract”) for 
Life Insurance Policies

• Investment in the contract or basis is:
> (1) the aggregate amount of premiums or other consideration paid for the 

contract LESS
> (2) the aggregate amount received or credited under the contract that is 

excludable from gross income 
• Payments not included in calculating the amount paid for the contract:

> Premium payments for (1) disability income, (2) double indemnity 
provisions, and (3) disability waiver provisions. 

> Interest payments on policy loans 
• What else reduces basis?

> Policy Dividends received in cash 
> Dividends used to purchase policy riders not integral to the insurance 

policy (e.g. disability income, disability waiver provisions, accidental 
death insurance, term insurance riders) 

> Dividends used to pay policy premiums 
> Dividends used to pay interest on policy loans
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1035 Exchanges
The chart pictured provides a graphic representation of which financial products can be exchanged on a tax-free or tax-deferred basis under Section 1035. As indicated by the
chart, Section 1035 allows for a life insurance contract to be exchanged into any of the other listed contracts (i.e. other life insurance policies, endowment contracts, annuity
contracts, or long-term care insurance contracts). However, a life insurance policy on one life cannot be exchanged for a life insurance policy that pays on the death of the
survivor of two individuals (a second-to-die life insurance policy). Furthermore, endowment contracts may only be exchanged for other endowment contracts, annuities, or
long-term care insurance contracts. Long-term care contracts are the most restricted, in that they can only be exchanged for other long-term care contracts. Some variable
annuity products provide that minimum annual payments may be doubled if the annuitant would qualify for long-term care benefits. These annuities presumably can be
exchanged for other annuities under Section 1035, and the benefit is very limited if all payments under the contract reduce the actual cash value of the contract.

The straight lines in the chart indicate that tax-free exchange treatment
under Section 1035 is permitted, while the dotted lines indicate that
tax-free exchanges are not available under Section 1035.

Treasury Regulation 1.1035-1 provides that Section 1035 will not
apply in situations where the contract or policies that are exchanged do
not involve the same insured or obligee. However, Section 1035
allows for the exchange of multiple contracts, meaning that two life
insurance policies may be exchanged for one annuity contract, or one
annuity contract may be exchanged for two annuity contracts.

Finally, the IRS released Rev. Proc. 2011-38, which provided that, so
long as withdrawals are not received from either contract for 180 days
following a partial exchange, then the partial exchange will qualify as
a tax free 1035 exchange. It reduced the 12-month period that was
espoused by the IRS in Rev. Proc. 2008-24 to 180 days, and
eliminated the requirement that an exception under Section 72(q)(2)
must be met to obtain Section 1035 tax-free treatment. The Rev. Proc.
established that a partial exchange of annuity contracts will be tax-free
under Section 1035 or “the Service will apply general tax principles to
determine the substance of the transfer and, therefore, its tax
treatment.” Further, the original contract and the new contract are not
aggregated after the 180 day period, notwithstanding whether they are
issued by the same carrier.
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Term Life Whole Life Universal Life Variable Universal 
Life

Guaranteed 
Universal Life

Equity Index Life 
Distinguishing 

Feature

Distinguishing 
Feature

Provides 
protection for a 
specific period

Lifetime 
protection for 

as long as 
premiums are 

paid

Guaranteed minimum interest rate 
on investments accumulated in the 
accounts – interest rates are based 
on bonds only and can be higher 

than the minimum guaranteed

Combines premium 
and death benefit 

flexibility of 
universal life with 

investment choice of 
variable life

Death benefit is 
guaranteed if 

specified premiums 
are made timely for 

a given period of 
years

No loss of cash value 
in negative stock 

market years – rate of 
return will be a portion 
of index performance

Premium
Fixed, but will 
increase at each 

renewal
Fixed Flexible since they are set by the 

policyholder
Flexible, like 
universal life Fixed Flexible, like universal 

life

Cash Value None Guaranteed Account value minus the 
surrender charges

Not guaranteed; 
depends on 

performance of 
stocks

Can generate 
significant cash 
value (albeit at a 
higher premium)

See above

Death Benefit

Face amount of 
policy if death 
occurs within 

the term

Face amount 
of policy if in 
force when 

death occurs

Option A: maintain level death 
benefit

Option B: face amount increases 
as cash value grows

Option C: death benefit increases 
to facilitate a return of all 

premiums on death

Same options as 
universal life

Guaranteed if 
premiums paid 

timely; accelerated 
death benefit rider 

for chronic and 
terminal illness

Same options as 
universal life

Can Borrow Against 
Cash Value N/A Yes Yes 50%; Subject to 

Regulation U
May lose “no-

lapse” guarantee Depends upon policy

Cash Value at Risk if 
Carrier Fails N/A Yes Yes No Yes Yes

Can be Sold without 
Series 6 License Yes Maybe Yes No Yes Yes

Life Settlement Yes Maybe Yes Maybe Yes Yes

Regulated By State State State FINRA and State State State
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Does 15% Cost 15% - The Time Value of Money
15% Initial vs Ratable Premium Expense

FRONT LOADED 15% 
EXPENSE AT 5% GROWTH

15% EXPENSE SPREAD OUT
OVER 10 YEARS AT 5% GROWTH

IF CONTRIBUTION IS
INVESTED OUTRIGHT

IF ANNUAL PREMIUM 
INVESTED AT 5% WITH NO COSTS

Resulting rate of return 3.7% Resulting rate of return 4%
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Existing Life Insurance Review
1. Request inforce ledgers, premium history, and copies of existing policies for permanent coverage. 

2.  Term insurance policies and a carrier printout confirming ownership and beneficiary designation 
will also be valuable.

3. Prior policies will have application information attached, which includes full application and 
medical history information that can be used and updated for subsequent applications. 

4. Controversial - have inforce ledger numbers placed on spreadsheets to show historical and 
expected rate of returns.

a. At same time consider requesting the following for permanent policies:

i. Inforce Ledger showing reduction of death benefit to minimum corridor amount, and 
separately to MEC amount for permanent policies, and alternatively showing 
maximizing death benefit if increase is possible. 

ii. Confirmation of any payment requirements that must be maintained to keep guarantees 
or other policy features in place.

iii. Are there existing riders that can be added or switched off and costs thereof. 

iv. Veralytic, Inc. or other report on the carrier and product. 
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Question to Consider

• Should spreadsheets be run based upon premium history and inforce 
illustrations to help predict how the policy has performed and how it is 
expected to perform?

» Consider reducing the death benefit to (1) death benefits now 
needed, (2) minimum corridor amount or (3) modified endowment 
contract level. Surrender charges may apply when reduced.

» Examine financial condition of carrier.

• Quantify risk of insolvency of the carrier and note that reinsurance is used by 
the carrier to pay for death benefit.
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Premium Financing as Simple as it Looks

ILIT

LENDER

The policy may be cashed in with amounts of value exceeding the loan owned by the ILIT or will pay 
loan and provide remaining death benefit to ILIT on death of client. 

Loan

POLICY

Collateral 
Assignment

CARRIER AGENT
Commission

CLIENT Gift

Additional 
Collateral?

Premiums

Guarantee
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#8
IRAs
and

Pensions
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Optimize Qualified Plan Contributions –
Confer with a Good Actuary

• Quite often clients are underserved with respect to retirement planning. This is often the
result of product or general brokerage houses and banks that sponsor simple retirement
plans without extensively trained planned design and maintenance personnel.

• One example is the possible use of a 401(k) plan that uses the 3% safe harbor. Such a
plan can be set up so that the 3% contribution is not required. The client can decide
before the end of each year whether the safe harbor contribution will be made for the
year, and must give notice to all participants by the end of November stating whether or
not the 3% contribution will be made. This is often known as the “flexible safe harbor”
or “maybe safe harbor” or “wait and see safe harbor plan.” Many physician groups
should be checking with their pension advisors to see if their plan has the flexible safe
harbor feature. A plan with a required safe harbor match cannot be managed on a
flexible basis.

• Appropriate pension planning can also include cross-testing and defined benefit
planning.
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Optimize Qualified Plan Contributions –
Confer with a Good Actuary – Employee Census

Name of Employer:

Provide complete information for all employees employed during the year, even if they have terminated.

Date of Date of Date of Annualized W-2 Hours Ownership
Employee Name Birth Hire Termination Compensation per Week %
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Three Choices for Retirement Plan Benefits 
May be Best to Have This Spread Among Two of the Choices – Client Age 75, Oldest Child Age 50

CHOICE #1 CHOICE #2 CHOICE #3

Mrs. Client as Beneficiary Advantages:

1) Ability to roll over Dr. Client’s retirement plan accounts 
income tax-free into her own retirement plan account and to 
take required minimum distributions based upon her life 
expectancy, recalculated annually, based upon the below 
percentages of the retirement plan account for the next ten 
years.

The above referenced distribution percentages are less than 
what would occur if the retirement plan account was payable 
to Dr. Client’s Revocable Trust.

2) Mrs. Client has the ability to direct the disposition of the 
retirement plan funds upon her death, and after Mrs. Client’s 
death, the required minimum distributions from the 
retirement plan funds would be based upon the life 
expectancies of her chosen beneficiaries.   The retirement 
plan funds would be protected from the creditors of these 
beneficiaries if the funds are paid to trusts for the benefit of 
such beneficiaries after Mrs. Client’s death. 

Disadvantages:

1) The future value of the retirement plan would be 
includable in Mrs. Client’s estate for federal estate tax 
purposes upon her death. 

2) The above referenced distribution percentages are greater 
than what would occur if the retirement plan accounts were 
disclaimed so that they are payable to the Clients 
Irrevocable Trust.  

Restated and Amended Trust Agreement of Deceased 
Client’s Revocable Trust Advantages:

1) The retirement plan accounts can benefit Mrs. Client 
without being subject to federal estate tax in her estate.

2) Mrs. Client cannot access the retirement plan accounts 
above the annual required minimum distribution without the 
consent of the other Co-Trustees, which protects Mrs. Client 
from any undue influence.

3) The retirement plan benefits would be protected from the 
creditors of Mrs. Client’s children after her death, except to 
the extent of any distributions actually made from the Trust 
to the children. 

Disadvantages:

1) Annual required minimum distributions would be based 
upon Mrs. Client’s life expectancy and a special distribution 
table that is not recalculated annually, which would be as 
described below for the next ten years.

The below referenced distribution percentages are greater 
than what would occur if either of the two other alternatives 
were chosen. Thus, by using Mrs. Client’s life expectancy to 
determine the annual required minimum distributions, the 
retirement plan benefit distributions cannot be “stretched” 
out over life expectancies of Mrs. Client’s children after her 
death.  

2) Mrs. Client will have to forfeit her ability to direct the 
disposition of the retirement plan funds after her death.  The 
retirement plan funds will instead pass in separate trusts for 
the benefit of Mrs. Client’s children upon her death. 

Irrevocable Trust for Children Only Advantages:

1) The value of the retirement plan accounts would not be 
includable in Mrs. Client’s estate for federal estate tax 
purposes upon her death.

2) Annual required minimum distributions of retirement 
plan benefits would be based upon the life expectancy of the 
oldest of Mrs. Client’s children and a special distribution 
table that is not recalculated annually, which would be as 
described below for the next ten years.

The above referenced distribution percentages are optimal 
from an income tax planning standpoint, as they are more 
favorable than the other alternatives because they result is 
the lowest annual required minimum distributions.  

3) The retirement plan benefits would be protected from the 
creditors of Mrs. Client’s children after her death, except to 
the extent of any distributions actually made from the Trust 
to the children. 

Disadvantages:

1) Mrs. Client cannot benefit from the retirement plan 
accounts.

2) Mrs. Client cannot control the disposition of the 
retirement plan funds upon her death.  The retirement plan 
funds will continue to be held pursuant to the terms of the 
Trust.

2014: 4.5455%
2015: 4.7170%
2016: 4.9261%
2017: 5.1282%
2018: 5.3476%
2019: 5.5866%
2020: 5.8480%
2021: 6.1350%
2022: 6.4516%

2014: 8.0645%
2015: 8.7719%
2016: 9.6154%
2017: 10.6383%
2018: 11.9048%
2019: 13.5135%
2020: 15.6250%
2021: 18.5185%
2022: 22.7273%

2014: 3.0120%
2015: 3.1056%
2016: 3.2051%
2017: 3.3113%
2018: 3.4247%
2019: 3.5461%
2020: 3.6765%
2021: 3.8168%
2022: 3.9683%
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The Mathematics of Pension and IRA Minimum Distribution Rules

IRA

CHILD 1

CHILD 2

CHILD 3

LOSE IN A DIVORCE

LOSE TO CREDITORS

GAMBLED AWAY OR SPENT ON 
DRUGS

IRA

CHILD 1 TRUST

CHILD 2 TRUST

CHILD 3 TRUST

If the trusts for the children are 
Conduit or Accumulation Trusts, 

then payments will come out 
over the life expectancy of each 

child.

CHILD 4 GIVEN TO A CULT
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#9
Homestead
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What Else Can You Have On Your Creditor 
Protected Florida Homestead Besides Your Home?

• Outside City Limits:
– Property located outside of the city limits can qualify for homestead exemption even 

where the property (up to 160 acres) for residency of the debtor is used for substantial and 
independent business activities.  This was confirmed in the case of Davis v. Davis, 864 
So.2d 458 (Fla. 1st Dist. App. 2003), where the homestead property included the home 
and an independently operated mobile home park. 

– In In re Earnest, the Middle District of Florida held that 4.82 acres in unincorporated 
Marion County was exempt homestead property.  There was a warehouse that the debtors 
used in their business on the property, and a building rented to a third party. 

– In In re Oullette, 2009, WL 1936896 (Bankr. M.D. Fla. 2009), the Middle District of 
Florida held that property located outside a municipality with two mobile home located on 
it was exempt homestead property even though the debtors rented to second mobile home 
to a third party.  But not all cases have had this result. 

• Inside City Limits: 
– The law is not as flexible for debtors with dual purpose homestead properties that are 

within city limits, and can be very fact specific.
– A 2007 Bankruptcy Court opinion issued by Judge Isicoff found that while the constitution 

protects homestead, it limits the protection to the “residence of the owner or his family” 
and this protection would only apply to structures in which a member of the family 
resides.
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Buying The Florida House Or Condo Next Door?

• An adjoining vacant lot may not be considered homestead where it has not been 
used or considered by logistics and fencing, etc., to be part of the homestead estate.  
This was the result in In re: Estate of Ritter, 407, So. 2d 386 (Fla. Dist. Ct. App. 3d 
Dist. 1981) where the property in question was never jointly fenced with the 
residents and was merely a separate, empty lot which served, at best, as an excess 
side yard to the residence. 

• When clients buy adjoining homes, they will be well-advised to make sure that 
there are no fences between the homes and to build pathways, integrated use, and 
coordinated appearance from the road and otherwise to promote the concept that 
the two separate houses are a single homestead.  The second house may be referred 
to as a storage/exercise/guest house.
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1/2 Acre Waterfront Home
Driveway 
Easement

Florida Homestead Planning

Excess Property

Creditors Lost In 
Mountains
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LAND TRUSTS HOMESTEAD

100
%

CLIENT

LAND TRUST

CLIENT

FLORIDA 
LLC

LAND TRUST

Client, Trustee

Colorado LLC, 
Trustee

Property

Property

SPOUSE 1 SPOUSE 2

TBE

LAND TRUST

Colorado LLC, 
Trustee

Homestead
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Qualified Personal Residence Trust

The home is transferred to a trust that allows the grantor to make use of 
the home for a term of years, following which the trust is held for the 
spouse and descendants, and the grantor must pay rent at fair market 
value for use.

Not very appetizing for a creditor, and creditor protection provisions 
may be included in the QPRT document.
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QPRT Trust Planning Demonstration

Gift Component (with 
respect to each QPRT)

Value of ½ of 
Home at End 

of QPRT 
Term 

Assuming 7% 
Growth

Estate Tax 
on Value at 

End of Term 
Assuming 

35% Estate 
Tax Rate

Estate Tax 
Savings on ½ 
of Home at 

End of 
QPRT

Estate Tax 
Savings on 

Entire Value 
of Home at 

End of 
QPRT

Estate Tax
Savings 
After 16 

Years 
Assuming 

7% Growth 
on ½ of 
House

Estate Tax 
Savings After 16 
Years Assuming 
7% Growth on 
Entire House

6 Year 
QPRT

Gift % 73.220%

$645,314.05 $225,859.92 $132,193.23 $264,386.96 $350,633.96 $701,267.92Value of Gift $267,619.00

8 Year 
QPRT

Gift % 64.328%

$738,820.06 $258,587.02 $176,295.43 $352,590.85 $362,009.05 $724,018.10Value of Gift $235,118.84

10 Year
QPRT

Gift % 55.528%

$845,875.08 $296,056.28 $225,022.09 $450,044.17 $373,266.45 $746,532.90Value of Gift $202,954.84

12 Year 
QPRT

Gift % 46.916%

$968,442.38 $338,954.83 $278,937.54 $557,875.08 $384,283.35 $768,566.70Value of Gift $171,477.98

14 Year 
QPRT

Gift % 38.633%

$1,108,769.68 $388,069.39 $338,648.12 $677,296.25 $394,879.38 $789,758.76Value of Gift $141,203.62

16 Year 
QPRT

Gift % 30.840%

$1,269,430.41 $444,300.64 $404,848.70 $809,697.15 $404,848.57 $809,697.15Value of Gift $112,720.20

Age of Client 68
Initial Value of Home $860,000
Fractional Discount Assumed 15.00%
Discounted Value of ½ of Home $365,500

Probability of Death Before Certain Age -- Current Age 68

2 years (70) 4.18% 6 years (74) 14.31% 10 years (78) 27.33% 20 years (88) 68.53%
4 years (72) 8.92% 8 years (76) 20.45% 15 years (83) 47.24%
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Child’s Homestead Irrevocable Trust

CHILD’S 
HOMESTEAD 

IRREVOCABLE 
TRUST

A trust that can own a home used by a child to benefit the spouse and descendants;
- can qualify for the State Homestead Exemption and 3% cap
- can be considered as owned by the Child for income tax purposes to qualify for the $250,000 income tax exemption on sale
- can be controlled by the Trustee and used for the benefit of various family members
- will insulate family members from liabilities associated with ownership of the home

Other Spouse = Trustee

GRANTOR 
SPOUSE

Gift

Home and Other Assets

Trust assets can be applied for the health, education, 
maintenance and support of the Trustee-Spouse and children.

One or more children may reside in the house to qualify for 
the Florida Tax Homestead Exemption.

For income tax purposes, the Trust can be considered as 
owned by the child who lives in the house so that the house 
can be sold income tax free to the extent of up to $250,000 in 
appreciation.

The Trust will not be subject to creditor claims of any family 
member unless (1) the transfer to the Trust by the Grantor 
Spouse is a “fraudulent transfer,” or (2) the child has a right to 
withdraw more than the gift tax exclusion amount in any 
calendar year.

NOTE – The Trust must be appropriately drafted, funded, and 
administered to achieve the above results.
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Comparison of Methods to Purchase Homes for the Children

$250,000 Exemption 
on Sale of Home

$50,000 Homestead 
Exemption and 3% 

Per Year Cap on 
Valuation

Divorce Control Notes

Father and Mother 
loan money to the 

child.  Child 
purchases and owns 

home.

Child gets income tax 
exemption.

Child gets homestead 
exemption and cap.

Loan will be repaid to 
parents.  Equity may 
be subject to claim by 

spouse if this is not 
waived by Prenuptial 

Agreement.

Child controls the 
house.  However, we 

may be able to call the 
Note to force a sale.

Note: Child gets equity 
above Note.

Father and Mother 
own the home and the 

child lives in the 
house.

No.

Generally no.  
However, it may be 

possible to obtain these 
with a 99-year lease.

Better protected. Father and Mother 
control.

Via Child Funded 
Homestead Bypass 

Trust.

Child gets income tax 
exemption.

Child gets homestead 
exemption and cap. Better protected.

Friend, relative, 
advisor or trust 

company would be 
Trustee of the Trust 

and would retain 
control.

Note: Creditors may be 
able to get into the 
Trust.  It may be 

possible for Trustee to 
transfer the house to 
the child’s individual 
name in the event of a 

Creditor issue.

Direct Client Funded 
Homestead Bypass 

Trust.
No Child gets homestead 

exemption and cap. Better protected.

Mother would be 
Trustee of the Trust 

and would retain 
control.

Note: The $250,000 
exemption is lost, but 

no creditor of the child 
should be able to get 

the assets.

One-half purchased 
by child and one-half 
owned by Father and 

Mother.

One-half. One-half. One-half, better 
protected. Each controls one-half.
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#10
Tenancy by the 

Entireties
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Definition Of Tenancy by the Entireties
Joint tenancy with right of survivorship is not enough because the law requires that “the
6 unities” exist. The 6 unities may be summarized as follows:

1. Unity of possession - Both spouses have joint ownership and control - it may be
acceptable that a deposit agreement allows either spouse to withdraw
independently of the other on the theory that the power to withdraw is an
expression of an authority of agency given by each spouse to the other.

2. Unity of interest - Each spouse has the same interest in the account - it is not a
problem if one spouse deposits all or most of the funds into the account as long
as each spouse has the same interest immediately after the deposit.

3. Unity of time - The interests of both spouses in the asset must originate
simultaneously in the same instrument, such as on the signature card. Do not
try to convert an individual account into a tenancy by the entireties
account. Instead, transfer assets from the individual account to a new
tenancy by the entireties account.
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Definition of Tenancy by the Entireties

4. Unity of title - Both spouses must have ownership under the same title.

5. Survivorship - On the death of one spouse, the other spouse becomes the sole
owner of the entireties property. A general power of appointment given to one
spouse over joint assets may vitiate tenancy by the entireties status.

6. Unity of marriage - Of course, the owners must be legally married under Florida
law.

Non-residents who own property in Florida can also claim the tenancy by the
entireties immunity. In Re Cauley, 374 B.R. 311, 316 (Bankr. M.D. Fla. 2007).
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Special Tenancy by the Entireties Issues

• Joint Accounts.  Not with USAA, Strong Mutual funds and many others.  You 
must read the account agreement to be sure. Better to set up a TBE LLC to 
own accounts.  

• Stock Certificates and Shareholder Agreements. 

• Tax Reporting and Tax Refunds.

• Tangible Personal Property.

• Automobiles and Other Registered Vehicles.

• Real Estate Owned Outside of Florida.
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Nevis, Tennessee, or Delaware 
TBE APT Jurisdiction Trust  

SPOUSE 1 SPOUSE 2

TBE
(Assets)

TRUST

Any distributions must be made to 
Spouse 1 and Spouse 2 as TBE.

Tennessee, Delaware, and Nevis 
law provide for retention of TBE 
status to the extent of assets under 
Trust which have originated from 
TBE assets.

The jurisdiction law provides that TBE assets transferred to a trust will retain their 
TBE character, and must be distributed to the spouses only as TBE assets.
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#11
Separate Community Property 

to Avoid all Assets Being 
Subject to the Claims of the 
Creditors of Either Spouse

(If you live in a Community Property State)
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Community Property Trust

*     May offer creditor protection in asset protection state.

*     Step-up basis is more well assured than with JEST - see Zaritsky/Blattmachr 
articles.

*     Deduct your next trip to Alaska to discuss this with Doug Blattmachr.

COMMUNITY 
PROPERTY 

TRUST
(in asset protection 

state)

SPOUSE 1 SPOUSE 2

** See “Tax Planning with Consensual Community Property:  Alaska’s New Community Property 
Law (written by Zaritsky/Blattmachr/Ascher) at:  

http://www.jstor.org/stable/20782170?seq=1#page_scan_tab_contents

http://www.jstor.org/stable/20782170?seq=1
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Community Property States

• Arizona

• California

• Idaho

• Louisiana

• Nevada

 New Mexico

 Texas

 Washington

 Wisconsin

NOTE: Alaska and Tennessee are opt-in community property states that 
give both parties the option to make their property community property 
under a trust that can protect from creditors and enable all assets to receive 
a new fair market value date of death income tax basis if one spouse dies.
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#12
Domestic Asset 

Protection Trusts
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Nevis, Tennessee, or Delaware 
TBE APT Jurisdiction Trust

SPOUSE 1 SPOUSE 2

TBE
(Assets)

TRUST

Any distributions must be made to 
Spouse 1 and Spouse 2 as TBE.

Tennessee, Delaware, and Nevis 
law provide for retention of TBE 
status to the extent of assets under 
Trust which have originated from 
TBE assets.
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Dynasty Wealth Protection Trust

DYNASTY 
WEALTH 

PROTECTION 
TRUST

1. Grantor can replace the Trustee at any time and for any 
reason.

2. Protected from creditors of Grantor and family members.

3. Can benefit spouse and descendants as needed for health, 
education and maintenance.

4. Per Private Letter Ruling 200944002 the Grantor may be 
a discretionary beneficiary of the trust and not have it 
subject to estate tax in his or her estate.  But be very 
careful on this!  The Trust would need to be formed in an 
asset protection jurisdiction and there is no Revenue 
Procedure on this.

5. Should be grandfathered from future legislative 
restrictions.

6. May loan money to Grantor.

7. May own limited partnership or LLC interests that are 
managed at arm’s-length by the Grantor.

8. May be subject to income tax at its own bracket, or the 
Grantor may be subject to income tax on the income of 
the trust, allowing it to grow income-tax free unless or 
until desired otherwise.  If the Grantor is a beneficiary it 
must remain a disregarded Grantor Trust.

Assets gifted to trust and 
growth thereon.

Trustee

Note: Nevada gets a gold star for having a law that 
says there cannot be an assumed or an oral 
agreement between the Grantor and the Trustee of 
a dynasty trust; because of this, the IRS cannot say 
that the grantor retains certain control.
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Florida and APT Jurisdiction Trust Varieties

To preserve assets for 
marriage, management , 
or otherwise.

Grantor retains power to 
prevent distributions and 
testamentary power to 
appoint how assets pass 
on death - may be limited 
to not being exercisable 
in favor of creditors or 
creditors of estate, and 
exercisable only with 
approval of a non-
adverse party not acting 
as a fiduciary.

INCOMPLETE
GIFT TRUST 

Use Crummey Power for 
annual exclusions, or part 
of Grantor's exemption 
amount.

Held for health, education, 
and maintenance of 
individuals other than the 
Grantor.

Complete gift to fund - will 
not be included in 
Grantor's estate.

Grantor/Contributor 
cannot be a beneficiary.

Reciprocal Asset 
Protection Trusts

TRUST 1

FLORIDA
COMPLETE

GIFT 
TRUST 

Beware the reciprocal trust 
doctrine, both under estate tax law 
and creditor protection law - see 
Gideon Rothschild's article entitled 
Creditor Protection - - The 
Reciprocal Issue for Reciprocal 
Trusts (It's Not Just About Estate 
Taxes ).  

http://www.mosessinger.com/site/files/cre
ditorprotectionreciprocaltrusts.pdf

TRUST
2

APT
COMPLETE
GIFT TRUST 

Use Crummey Power for 
annual exclusions, or 
part of Grantor's 
exemption amount.

Held for health, 
education, and 
maintenance of 
individuals other than 
the Grantor.

Complete gift to fund -
will not be included in 
Grantor's estate.

Under PLR 200944002, 
Grantor may be a 
discretionary beneficiary.
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Irrevocable Funded Domestic and International Wealth Accumulation Trust Categories: 
Where Will Your Client Best Fit?

A B C

Irrevocable,
Complete Gift Trust

Settlor Not a Beneficiary

Shielded from 
future estate 
tax of settlor

Irrevocable,
Complete Gift 

Trust 
Settlor is a 
Beneficiary

Shielded from future estate tax of 
settlor – but in case PLR 200944002 
is not correct – empower a third party 
to deprive the settlor of distribution 
rights more than 3 years before the 
settlor dies – IRC §§ 2035 & 2036

Irrevocable Incomplete 
Gift Trust

Treated as if no gift 
occurred for federal estate 
and gift tax purposes –
business purpose is wealth 
preservation for family 
members.

1.
Most Domestic 
States –
Including 
Florida 

A1 Protected from creditors of the settlor, and some but not all of the creditors of 
the beneficiary.
Exception Creditors:
• Support obligations: beneficiary’s child, spouse or former spouse (i.e., FL, CA, 
NY, NJ)
•Person who has provided services for the protection of the beneficiary’s interest in 
the trust (i.e., FL)
•State or U.S. claim empowered by state or federal law (i.e., public support 
obligations in CA)
•Some states have more exceptions, (i.e., criminal restitution in CA, or punitive 
damages arising from manslaughter or murder in NJ)
•Future legislation – What can they get you on next?
NOTE – May benefit spouse but be careful under IRC 2036.  If spouse is 
beneficiary cannot toggle off tax defective status unless an adverse party can 
approve all distributions to spouse.

B1 Will be subject to estate tax under IRC § 2036 
because the settlor may be seen as retaining benefit by 
having the trust pay his/her creditors – Revenue Ruling 
2004-64

C1 If grantor is beneficiary 
there will be no creditor 
protection – if grantor is 
not beneficiary then see A1 
for exceptions

Any creditor may be able 
to reach into the trust 
(unless the trust flees to 
another jurisdiction – don’t 
forget the flee clause)

2. 
Nevada

A2 Protected from all creditors – subject to 2 year Statute of Limitations 
(Much safer – assuming Nevada law applies) B2 IRC § 2036 should not be an issue if PLR 200944002 C2 Same as A2:

All creditors, 2 yr statute

3. 
Alaska, 
Delaware, and 
Wyoming 
(WY recently 
passed 
amendments to 
Uniform Trust 
Code

A3 Delaware has a 4 year Statute of Limitations and exceptions for 
divorcing spouse, alimony and child support, as well as for preexisting 
torts.

Alaska has a 4 year Statute of Limitations and an exception only for a 
divorcing spouse.

Wyoming has a 4 year Statute of Limitations and exceptions for child 
support, property listed on an application to obtain creditor, or for 
fraudulent transfers.

B3 PLR 200944002 indicates that Alaska is fine – but 
ex-spouse creditors can get into a trust and may upset 
the apple cart under present Alaska law.  Only single 
clients should use Alaska?

Delaware and Wyoming have more exception creditors 
and may be more susceptible under PLR 200944002.

C3 Same as A3: Delaware, 
Alaska, Wyoming have 4 year 
statutes.  Delaware has 
exceptions for support 
obligations and preexisting 
torts.  Alaska has an exception 
only for a divorcing spouse.  
Wyoming has exceptions for 
child support, property on an 
application for creditor, or 
fraudulent transfer.

4. 
Offshore –
Nevis, Belize, 
Cook Islands

A4 Completely protected depending on jurisdiction

NOTE: Must remain defective for income tax purposes – cannot toggle off 
except by moving the trust to the United States.

B4 Should be as good as Nevada – Belize has a 1 day statute
C4 Should work fine as in A4 
– no full faith and credit clause 
or state law jurisdiction 
concerns.



agassman@gassmanpa.com
Brandon@gassmanpa.com 125

CPAacademy.org | 07.19.21
Asset Protection Meets Estate Tax Planning

Copyright © 2021 Gassman, Crotty & Denicolo, P.A

Do Domestic Asset 
Protection Trusts Work?

 Nevada, Alaska and Delaware have asset protection trust statutes.  But the Full 
Faith and Credit Clause of the U.S. Constitution provides that a judgment issued 
by the court in one state will be respected by the court in other states.

 There are many questions regarding the effectiveness of domestic APTs. The case 
law is not yet fully developed on the question of whether the law of a foreign 
jurisdiction will apply for the determination of whether a creditor protection trust 
will shield trust assets from creditors of the grantor who is also a beneficiary.

◦ Hanson v. Denckla, 357 U.S. 235 1958 – the law of the state where the trust 
administration occurs will be determinative.

◦ In re Portnoy, 201 B.R. 685 (Bankr. S.D.N.Y. 1996) and In re Brooks, 217 
B.R. 98 (Bankr. D. Conn. 1998) – assets placed in offshore APTs were not 
excluded from the debtor’s Bankruptcy estates.
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Marital Asset Preservation System (MAPS)

Spouse 1 dies. Spouse 2 is required by written agreement to establish asset protection trust in
asset protection jurisdiction with all unprotected assets, and contractual obligation to preserve
these for common descendants. A standby unsigned, but trust company approved, Trust
Agreement can be approved by both spouses during lifetime of Spouse 1 and/or nominally
funded.

ASSET
PROTECTION 

TRUST
(In Asset Protection 

Jurisdiction)

SPOUSE 2

A required contribution to an asset 
protection trust by Spouse 2 after death of 
Spouse 1 is not for the primary purpose of 
avoiding creditors of Spouse 2.

SPOUSE 1

Thanks for 
visiting...hope to 

see you soon!
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#13
Foreign Asset Protection 

Trusts and
Foundations
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The Anatomy of an Asset Protection Trust
1. Trustee – The Trustee holds the trust assets for the benefit of the beneficiaries pursuant to the terms of the Trust Agreement.

2. Trust Settlement – This is the Trust Agreement, and should be drafted by competent legal counsel with an understanding of:

a) The law of the jurisdiction

b) United States tax law

c) Trust and creditor protection law in general

3. Scheduled Beneficiaries – These are the initial named beneficiaries that the trust is established for. Reputable offshore trust
companies will require passports, utility bills, professional letters of reference, and sometimes affidavits from each
beneficiary when the trust is established.

4. Trust Protectors – These are individuals and/or trust companies who have certain powers over the trust:

a) To change the Trustee or Trustees – commonly any replacement Trustee must be a reputable trust company or a lawyer
practicing in an asset protection trust (“APT”) jurisdiction.

b) The power to add beneficiaries who are not “excluded persons.”

5. Flee Clause a/k/a Cuba Clause – A provision that requires the Trustee to move the trust and trust assets to another
jurisdiction in the event of a governmental change, or if a judicial challenge to the trust makes it possible that the trust
assets would be invaded within a short period of time.

6. United States Judgment – A judgment from a United States Court, which means nothing whatsoever in the jurisdiction
where the trust is sitused (located). In most reputable APT jurisdictions, the creditor will have to file a brand new lawsuit
in the jurisdiction and obtain a new judgment against the debtor before then attempting to set aside the trust by proving
that the trust is an alter ego of the settlor or a beneficiary, or that the transfer to the trust was for the primary purpose of
avoiding creditors.
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The Anatomy of an Asset Protection Trust
7. APT Legislation – Special laws passed in a number of offshore jurisdictions which make it extremely difficult, if not

impossible, for a creditor to pierce an APT:

8. Contingency Fees Not Permitted – In most asset protection jurisdictions, lawyers must charge their clients by the hour, and
not on a contingency fee basis.

a) Belize has no statute of limitations – unless there is a judgment against the settlor in Belize on the day the trust is
formed, Belize law will protect the trust.

b) Court Registry deposit requirement – Nevis requires a 100,000 Nevis dollars deposit into the Court Registry before a
trust can be challenged. A 100,000 Nevis dollars deposit is also required to challenge an LLC. A Nevis trust and LLC
challenge will therefore require a 200,000 Nevis dollars deposit.

9. Conflict of Interest Considerations – Typically, there are between two to six dozen practicing lawyers in a popular asset
protection trust jurisdiction. Most or all of these lawyers have done work for the more popular trust companies, and would
therefore have a conflict of interest in pursuing a trust for a creditor – lawyers from outside of the country must therefore
come in as “foreigners before the court” to be admitted to practice law there to challenge the trust.

10. Judicial Bias - The asset protection trust jurisdictions derive significant income and lawyer work, not too mention
governmental fees that support the local economy. The last thing an asset protection trust jurisdiction economy needs
would be a judicial decision that lets creditors into a well intended asset protection trust that was structured in advance.

11. Having Your Cake and Protecting it, Too - The Trustee of the APT can own a 99% limited partnership interest or the
ownership of an LLC, with the entity being managed responsibly and transparently by the general partner or manager,
which may be the settlor. If and when a challenge might occur, the settlor may transfer control of the subsidiary entity to
the Trustee of the trust.
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Consider the Offshore Foundation
• A foundation is a special entity found in a handful of countries that include Nevis, the Bahamas, Panama, 

Lichtenstein, and Switzerland.

• A foundation is similar to a trust, because it is held for the benefit of one or more individuals and/or charities.  It can 
own assets and can return those assets to any beneficiary who may have contributed them.

• A foundation has a manager, a secretary, and a registered agent.  Typically, the secretary and registered agent will be 
a lawyer or trust company in the foreign jurisdiction.  A trusted U.S. individual will typically be the manager.

• Trust reporting requirements may be eased considerably.

• Normally, a foundation will be taxed as a regular C corporation, which can be catastrophic, but it is possible for a 
foundation to be taxed as a trust or as a partnership, depending upon drafting and operation.  

• Tax filings with a foundation will be the same as applies to an offshore trust, but red tape normally required by 
reputable trust companies under trust arrangements will often not apply with a foundation.

• In civil law jurisdictions, such as Lichtenstein, a judge does not have the power or authority to do anything but 
follow the exact written law.  If the law says that creditors cannot reach a foundation, that is the judge’s order, and 
the case is otherwise dismissed.
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Foreign Foundations
Simpler than Offshore Trusts But Equally Effective According to Offshore Statues

Available in the Bahamas, Switzerland, Panama, and More

Foundation manager offshore has the power to make 
distributions to or for one or more of the partners, 
and will not be subject to charging order rules.

Trust company may act as Foundation manager, but 
not treated as a partnership or as an association for 
income tax purposes, if properly drafted.

FAMILY LIMITED 
PARTNERSHIP

FOREIGN
FOUNDATION

Protected
Assets

SPOUSE 1 SPOUSE 2 TRUST FOR 
CHILDREN

Partners sign agreement to provide that 
Foundation distributions will be considered 
to be partnership distributions for income 
tax and contractual right purposes.
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FACTOR NEVADA ALASKA
ISLE OF 

MAN/JERSEY 
(Channel Island)

NEVIS BELIZE

Asset protection law –
Statute of Limitations

See Page 46
Strong/2 years – BUT 

full faith and credit 
issue

Strong/4 years – BUT 
full faith and credit 

issue

No statutory limitation 
on fraudulent transfer –

unless import law of 
jurisdiction of a Co-

Trustee

Strong/2 years Strong/1 day statute!

Approximate minimal 
cost to open trust and 

annual fees.

$250 to open
$1,500 per year 

thereafter

$750 to open
$3,000 per year 

thereafter

$1,600 to open
$1,600 - $3,300 per 

year thereafter

$1,750 min to open
$2,500-$5,000 per year 
thereafter depending on 

value of trust

$700 fee to register;
$1,100 - $2,300 per 

year thereafter

Risk of theft. Very low. Very low. Should be very low. Low, if you use a safe 
trust company. Not sure.

Use of subsidiary 
entities permitted-

settlor can be Manager 
of entity.

YES YES YES YES YES

Reputation with US 
courts. Does the judge gamble? Does the judge like 

cruises?
Does the judge know 

European history?

Does the judge like 
Four Seasons Hotels or 

Alexander Hamilton 
(born there).

Has the judge read SEC 
v. Banner Fund 

International, or like 
barrier reefs?

Commonality of use of 
Swiss or Bermuda 

depositories.
New concept Not common Common in these 

islands for centuries Common Common

Considering Offshore or Domestic Creditor Protection Trusts
Should I Stay or Should I Go?
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FACTOR NEVADA ALASKA
ISLE OF 

MAN/JERSEY 
(Channel Island)

NEVIS BELIZE

Use of Trust 
Protectors. New concept New concept Since the 1700s Normal Normal

Quality of service. High High- time zone 
difference

British-style/time 
zone difference

Small town- usually 
good. Mayberry RFD 

Allows importation 
with statute of 

limitations tolling 
from inception of 

trust at where it was 
imported from?

YES if original situs 
has substantially 

similar spendthrift 
laws

YES 

The Statute of 
Elizabeth provides 

that fraudulent 
transfers should be 
void, not subject to 

any limitation period

YES YES

Toggling off is 
possible? YES YES

NOT unless there is 
one or more U.S. 

beneficiaries 

NOT unless there is 
one or more U.S. 

beneficiaries  

NOT unless there is 
one or more U.S. 

beneficiaries 

Provides for 
contingency fee 

payments? - Number 
of lawyers

YES

About 10,000 
attorneys

YES
About 4,000 
attorneys

NO, about 170 
attorneys in Isle of 
Man, and 150 in 

Jersey
Most lawyers are 

conflicted

NO, about 100 
attorneys

Most lawyers are 
conflicted

NO, about 150 
attorneys

Most lawyers are 
conflicted

Rule Against 
Perpetuities 365 years 1,000 years 150 years Does not apply Abolished

Considering Offshore or Domestic Creditor Protection Trusts
Should I Stay or Should I Go?
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A Matter of Opinion – Reasonable Minds Will Differ
House of Bricks/House of Sticks/Soap on a Rope

HOUSE OF BRICKS HOUSE OF STICKS HOUSE OF STRAW FORGET IT SOAP ON A ROPE
(PRISON)

Offshore trust in a top 
offshore jurisdiction?

Domestic in a top 
domestic jurisdiction?

Trustee controlled
Most assets under an 
LLC or partnership 
controlled by client.

Client as co-trustee 
and/or loosely managed 

LLC or partnership

Small percentage of 
personal assets 50% of personal assets The majority of assets

Business purpose 
besides creditor 

protection

Creditor protection is 
the sole purpose

Creditor protection is 
the primary purpose 

and last 
minute/domestic 

No benefits paid or 
derived by settlor

Occasional benefits in 
unexpected situations or 

expected future 
retirement benefits

Significant continuing 
benefits

Debit card

Fully reported for all 
tax and disclosure 

purposes

Reasonable attempts to 
comply with reporting 

purposes
Haphazard reporting Intentional non-

reporting

Intentional failure to 
report income

Intentional non-
reporting

Disclosure on financial 
statements and 

otherwise

No one is misled over 
the arrangement

No one is intentionally 
misled over the 

arrangement

Has intentionally 
misled creditors (may 

be a crime)

Has intentionally 
misled a court or the 

Internal Revenue 
Service
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Common Offshore Trust Mistakes
 Not reporting the trust and trust activities on a Form 3520, upon inception, Form 3520A each 

year thereafter,  TD F 90-22.1 (FBAR) forms annually, and compliance with FATCA (Foreign 
Account Tax Compliance Act) reporting requirements.

 Not reporting trust income or not reporting income that goes into the trust.

 Being dishonest with any potential creditor, the IRS or any taxing authority with respect to the 
trust or its underlying operations.

 Not reporting the funding of the trust as a completed gift for gift tax purposes if the grantor 
has not retained a power with respect to the trust that would cause its funding to be an 
incomplete gift (such as the testamentary power to appoint trust assets) even if the trust will be 
subject to estate tax by reason of such power.

 Failure to provide that upon death, any marital deduction devise must override any 
discretionary power of the trustee or trust protectors to deprive the grantor’s spouse of sole 
lifetime beneficiary/QTIP trust or outright payment rights.

 Getting the trust assets stolen by the trustee.

 Being dishonest with any court with respect to the trust or its operations.
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Avoid Theft

 It is vital that clients utilize reputable trust companies and structures that 
assure that the assets they place under an APT will not be stolen.

 Sometimes two trust companies from different jurisdictions will serve as Co-
Trustees under the trust agreement, or a lawyer or other fiduciary may serve 
so that two signatures and collusion would be required before monies held in 
an offshore account could ever be stolen.

 Some jurisdictions, like the Isle of Man and Jersey in the Channel Islands 
allow for the law of a co-trustee’s jurisdiction to apply.

◦ There are many well funded and reputable trust companies in the Isle of 
Man and Jersey willing to serve as managing Co-Trustee of APT formed 
under the laws of a more recognized APT jurisdiction.
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#14
Charity
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The Very Best Creditor Protection Technique 
(Give Significant Assets to a Private Foundation)

1.     Tax deduction for contribution, which is controlled by the 
donors, and earmarked for eventual use for charity.

2.     Creditors cannot reach it.

3.     Family members can receive reasonable compensation for 
charitable services rendered on behalf of the Foundation.

4.     Organization  provisions can require that only family members
will control the organization for up to 360 years.

5. The organization can be set up as a trust, with the donors as 
Trustees, to avoid state filings and annual filing costs that
would apply for a charitable corporation.

6.     The organization can be the beneficiary of a Charitable Lead
Annuity Trust, but there will have to be a Chinese wall on 
management for a separate identical organization, so that the
Grantor cannot manage what ends up going to charity from
the CLAT.

CHARITY
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#15
What To Do In The

Next 30 Days
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What To Do In The Next 30 Days -

1. Know your liability limits for personal coverage.
Ask for proposals to increase these.

2. Know your liability limits for business coverage.

Ask for proposals to increase these.

3. Know what it will cost you to replace assets that are lost to casualty.

4. Understand your business interruption insurance if:
A.  You are disabled.
B.   A storm or other tragedy stops your business.
C.   What else might happen?
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What To Do In The Next 30 Days -

5. Know the owner and beneficiary and terms of each term life insurance 
policy.

6. Know how much coverage you need and have.

7. Have agency start informal application for new policies.

8. If you have permanent insurance – know why.

9. Have an annual physical, and consider Mayo.

10. Know how your assets are titled.  

This includes any pay-on-death or beneficiary designation.
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What To Do In The Next 30 Days -

11. Have a Will and Trust language in place, or set up an appointment to have 
these prepared or updated.
Set up 3 appointments, one month apart, so that you can review drafts, etc.

12. Know if your assets are protected from creditors.  Set up an appointment to 
find out.

 Personal Creditor Protection.
 Business Creditor Protection.

13. Put a succession plan for your business on the agenda.

 Start with a short essay on what you know that your successors may not know.
 Who has business sense and integrity and who doesn’t?
 Agree now who the decision making Trustee team should be if you are not there to make 

decisions.
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What To Do In The Next 30 Days -

14. Put an estate plan for your parents on the agenda.

15. Make your marriage great.

16. Make your children self-supporting.
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Upcoming Event: JUL 21
This program qualifies for 1.0 CPE credit.

Register for Free HERE

https://attendee.gotowebinar.com/register/5289647499902517516
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Saturday,
June 26th

Free webinar 
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11:00 AM EDT
Play Recording
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Video Recordings available in our YouTube Library!

https://www.youtube.com/channel/UCTtN3lCa9XzgGeNAHAzWHxQ


172CPAacademy.org | 07.19.21 | Asset Protection Meets Estate Tax Planning | Copyright © 2021 Gassman, Crotty & Denicolo, P.A

CLICK THIS LINK TO PURCHASE ON AMAZON.COM
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