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Alan S. Gassman, Esquire and Christopher J. Denicolo, Esquire provide members with 
commentary that examines the planning implications of Florida’s Community Property 

Trust Act. 

Alan S. Gassman, J.D., LL.M., is a partner in the law firm of Gassman, Crotty & 
Denicolo, P.A. and practices in Clearwater, Florida. He is a frequent contributor to LISI 
and has published numerous articles in publications such as BNA Tax & Accounting, 
Estate Planning, Trusts and Estates, and Interactive Legal. Mr. Gassman is also co-

author of Gassman and Markham on Florida and Federal Creditor Protection and 
several other books on tax and estate planning. His email is alan@gassmanpa.com. 

Christopher Denicolo, J.D., LL.M., is a partner at the Clearwater, Florida law firm of 
Gassman, Crotty & Denicolo P.A., where he practices in the areas of estate tax and 

trust planning, taxation, physician representation, and corporate and business law. He is 
Board Certified in Wills, Trusts and Estates by the Florida Bar. He has co-authored 

several handbooks that have been featured in Bloomberg BNA Tax & Accounting, Steve 
Leimberg’s Estate Planning and Asset Protection Planning Newsletters and the Florida 

Bar Journal. Mr. Denicolo is also the author of the Federal Income Taxation of the 
Business Entity Chapter of the Florida Bar’s Florida Small Business Practice, Seventh 
Edition. Mr. Denicolo received his B.A. and B.S. degrees from Florida State University, 
his J.D. from Stetson University College of Law, and his LL.M. (Estate Planning) from 

the University of Miami. His email address is christopher@gassmanpa.com. 

Here is their commentary: 

EXECUTIVE SUMMARY: 

    Effective July 1, 2021, Florida has enacted a Community Property Trust Act that allows 
for married couples to “opt-in” to community property treatment for assets held in a trust 
that meets certain requirements. As described below, community property can have 
considerable income tax planning benefits on the death of the first spouse due to Internal 



Revenue Code Section 1014(b)(6), which provides for all community property assets 
(including the surviving spouse’s interest in community property) to receive a full step-up 
in basis upon the death of the first dying spouse. Hats off to the Judiciary Committee of 
the Real Property, Probate and Trust Law Section of the Florida Bar and countless others 
for working with State Senator Berman and State Representative Diamond to design, 
draft, and implement what we believe to be the best Community Property Trust legislation 
in the Country. 

Community Property: An Overview 

    Some of the key information regarding this community property overview has been 
derived from an excellent article written by Steve R. Akers as part of his ACTEC 2013 
Fall MeetingMusings,whichcan be found at 
https://www.naepcjournal.org/journal/issue16d.pdf. 

What is Community Property? 

    There are two primary types of legal regimes concerning the ownership of property by 
legally married couples – community property law states and common law states (also 
known as separate property states). Under a community property system, all property of 
the spouses is considered to be either “community” or “separate” property. All property 
acquired during the marriage is generally presumed to be community property unless 
clear and convincing evidence demonstrates that the property is the separate property of 
one spouse only. For example, property received by one spouse as a gift or inheritance 
as his or her “sole and separate property” generally becomes the sole and separate 
property of that spouse. (See, Steve R. Akers, ACTEC 2013 Fall Meeting Musings, 
November 2013, pg. 3). 

    In the United States, there have historically been eight community property states and 
two territories that have applied community property law: 

• Arizona 

• California 

• Idaho 

• New Mexico 

• Louisiana 

• Texas 

• Nevada 

• Washington (state) 

• Guam 

• Puerto Rico 

    The laws in these states generally evolved from Spanish law, except that Louisiana’s 
community property law came from France. 



    It is worth noting that in Louisiana, married couples who have assets characterized as 
community property can modify or terminate community property characterization only 
upon joint petition and a finding by a court that this serves their best interests. (La. Civ. 
Code Ann. art. 2329) In the other community property states, couples can simply enter 
into matrimonial agreements during marriage (without petitioning a court) that modify or 
terminate (“transmute”) their community property characterization of assets, and may be 
required to record such agreements to transmute real estate. 

    Wisconsin became the ninth member of the “community property state” club in 1986 
when it became the first state to adopt the Uniform Marital Property Act, which is a 
community property system developed by the National Conference of Commissioner on 
Uniform State Laws. In 1998, Alaska also enacted the Uniform Marital Property Act on an 
elective basis so that couples who reside in Alaska have the choice of having the 
community property law apply or not apply. 

   While the nine community property states discussed above are all considered 
“community property states,” it should be noted that there are differences among the laws 
of the community property states. Exhibit 25.18.1-1 of the IRS Manual details many of 
these differences. 

    As noted by Steve Akers, Oklahoma and Oregon had opt-in community property 
systems briefly, but quickly repealed them less than a year after enactment of the 
Revenue Act of 1948. This was shortly after Abraham Lincoln invented the internet and 
Jonathan G. Blattmachr considered an installment sale to a Defective Grantor Trust. 
(Steve R. Akers, ACTEC 2013 Fall Meeting Musings, November 2013, pg. 3.) 

    Alaska adopted an innovative “opt-in” Community Property Trust law in 1998, which is 
described below, and Tennessee, South Dakota, and Kentucky also adopted “opt-in” 
community property systems in 2010, 2016, and 2020. The Kentucky and Tennessee 
statutes are very similar. 

    Alaska’s Community Property Act, which was enacted in 1998 under the leadership of 
Jonathan G. Blattmachr, provides that non-Alaskans can hold assets in Alaska 
Community Property Trusts, with the expectation that all assets of the trust will receive a 
step-up in basis upon the death of the first spouse. 

   Likewise, the Tennessee Community Property Trust law that was enacted in 2010 
allows for non-Tennessee residents to hold assets in Community Property Trusts. Under 
the Tennessee Community Property Trust law, the obligation of one spouse incurred 
before or during the marriage can be satisfied only from that spouse’s one-half of the 
trust. On a spouse’s death, half of the value of the trust reflects the deceased spouse’s 
share and the other half reflects the surviving spouse’s share. These provisions are 
similar to Florida’s new rules, which are discussed below. 

    In March of 2020, Kentucky followed suit and enacted their own Community Property 
Trust legislation that allows non-resident married couples to place assets in Community 
Property Trusts. 

    While the Alaska, Tennessee, and Kentucky Acts seek to provide non-residents with 
the ability to “opt-in” to the advantages of community property, commentators have 



pointed out concerns about whether the trusts will be afforded such tax treatment, and 
that creating such trusts can potentially forfeit valuable creditor protection benefits. 

    Effective July 1, 2021, Florida has joined the ranks of the “opt-in” Community Property 
Trust jurisdictions by enacting the Florida Community Property Trust Act, which is 
described in more detail below…Continue reading the article PDF here. 

Married Couple’s Trust Decision Chart 

 

https://gassmanlaw.com/wp-content/uploads/2021/07/LISIGassmanDenicoloPDF7_8_2021.pdf


 

 



 

 



 

  

 


