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The sun did not shine,

It was too wet to play.

So we started a webinar,

At 11 on Saturday.

So many friends,

So much to share.

Join us for this webinar,

But not while driving your car.

Nowhere on earth since the Cat in the Hat has 

anyone experienced the 10% cap trap.

If you have Florida non-homestead property that has 

gone up in value this year much.

Don’t transfer it to anyone or anything before you’ve 

been in touch.

With someone to advise you of consequences that 

may be dire.

Because forfeiting the 10% assessment limitation 

might cause a financial fire.

Under Florida’s Constitution, the assessed value 

cannot exceed more than 10% of the prior year’s 

assessed value, except as to School taxes (which may 

be about 36% of the 2% or less property tax),

But a transfer in title to an LLC or otherwise creates 

a loss of the Cap, that’s a fact, 

And if the property is commercial you can’t even 

transfer it to your spouse so don’t be lax. 
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Please Note:

1. This presentation does not offer Continuing 

Education Credit

2. Approximately 3 hours after this event, all 

registrants will receive an email with the 

Recording, PowerPoint slides, and any handouts.
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To attend this 

event, please click 

on this link to 

register:

https://www.acce

levents.com/e/58

th-annual-naepc-

advanced-estate-

planning-

strategies-virtual-

conference0.

**Continuing education credit will be available only to those who attend LIVE.

UPCOMING EVENT

https://www.accelevents.com/e/58th-annual-naepc-advanced-estate-planning-strategies-virtual-conference0
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CLICK HERE FOR MORE INFORMATION.

UPCOMING EVENT

https://www.birminghamepc.org/events/event/20746
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UPCOMING EVENT

REGISTER HERE

https://www.ficpa.org/event/federal-tax-conference-virtual-0
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Register For This All 

Day Event! 

February 10, 2022

Click HERE For 

More Information.

UPCOMING EVENT

23rd ANNUAL ESTATE, 

TAX, LEGAL & 

FINANCIAL 

PLANNING SEMINAR

http://www.cvent.com/events/23rd-annual-estate-tax-legal-financial-planning-seminar/event-summary-17ee47df74f645e1bb46871a7ce25d01.aspx
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Did you Miss a Webinar? Don’t worry!

Past Video Recordings are available in Alan Gassman’s YouTube Library.

https://www.youtube.com/channel/UCTtN3lCa9XzgGeNAHAzWHxQ
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THE THURSDAY REPORT
OUR FIRM’S NEWSLETTER

• Email info@gassmanpa.com to be added to our distribution list.

• CLICK HERE TO ACCESS THE REPORT BELOW. 

mailto:info@gassmanpa.com
https://gassmanlaw.com/thursday-reports/the-thursday-report-issue-313/
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EstateView Software
• Reviewed in

• American Bar 

Association

• Probate & Property 

Magazine
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One Year Subscription to 

EstateView Estate Planning 

Software Offered 

Exclusively for

$79.95

** Windows PC 
Compatible ONLY

To watch an informative 

overview of this software, 

click HERE.

To purchase a one year 

subscription, click HERE for a 

secure checkout.

EstateView Software

https://www.youtube.com/watch?v=6uHE13Wg9PA
https://checkout.square.site/merchant/6GYVP0XC0HHF1/checkout/QY5ACGZGAAUCZD7Z45QYYNYH
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PURCHASE ONLINE NOW

https://www.tigertables.com/order.htm
https://www.tigertables.com/see_demo.htm
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The good news is that only a few of the new rules would impact transactions or 

transfers that are made before the new Act would be passed.

• Many of the provisions would not take effect until January 1, 2022.

• Those who are being advised to transfer significant values to irrevocable trusts as 

gifts before their exemption amounts are cut in half must act by the day that the 

law is enacted, or

 Must alternatively plan to gift the amounts to people or entities other than 

grantor trusts, if they do this after the date of enactment, and before year 

end, based upon how the bill was written.

INTRODUCTION
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The following slides are a section by section breakdown of major changes and effective 

dates, and thoughts relating to what to do and what not do while we wait to see what 

changes are made to the Bill, and if any substantial bill will be passed this year. 

• All of this is subject to change as the Senate gets involved, but we should not see 

anything more severe or taxpayer unfriendly than what these rules are, and it 

could be a lot worse. 

• Tops on the list of action items for most wealthy American families is to get their 

houses into order in preparation for increased federal estate taxes. 

• After months of being teased with the prospect of a lower estate tax exemption, 

and the possibility that the exemption would come down before there was time to 

make large gifts, the reality of what is proposed must now sink in for a few days, 

and then action may need to be taken.

INTRODUCTION



And To Think That I Saw It On Taxberry Street| 
Copyright © 2021 Gassman, Crotty & Denicolo, P.A 15

agassman@gassmanpa.com
Brandon@gassmanpa.com

Estate/Gift Tax Exemption Cut in Half Effective 

January 1, 2022

The present estate and gift tax exemption of $10,000,000 as adjusted for 

inflation (presently $11,700,000 per person) will be intact through the end of 

2021, but will be reduced to one half of the present amount effective January 

1st, 2022.

• This means that the “use it or lose it” gifting decisions for wealthy 

individuals can be made up through the end of this year, but most well 

advised wealthy families will be better off making such gifts before such 

legislation is passed, because of the Grantor Trust and discount rules 

described on the following slides.
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MRS. JONES EXAMPLE

As an example for a person who will not use a Grantor Trust or 

discounts, Mrs. Jones has used $700,000 of her estate and gift tax 

exemption from prior gifting, and therefore has an $11,000,000 

exemption remaining that she may wish to use prior to the end of the 

year.

• If she has a $21,000,000 estate and makes an $11,000,000 gift, this 

will reduce her estate to $10,000,000. 

• If Mrs. Jones then dies in 2022, or thereafter, she would have no 

exemption remaining, and the estate tax will be $4,000,000 

($10,000,000 x 40% = $4,000,000).

• If Mrs. Jones makes no gift and dies in 2022 she might only have 

$5,300,000 of exemption remaining ($6,000,000 less $700,000 in 

prior gifts = $5,300,000. Resulting in an estate tax of $6,280,000 

($15,700,000 x 40% = $6,280,000).

• $2,280,000 of estate taxes are saved by using the increased 

exemption amount. 
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MRS. JONES EXAMPLE (Cont.)

• What if Mrs. Jones does not make the gift but is on her death bed on 

December 31, 2021 hoping for a miraculous recovery and a few more 

years in the very nice retirement home where she lives. 

• Would you want her children or best friend to make her health care 

decisions at that time? One day of life could cost $2,280,000. 

• It is also important to note that there will be no “clawback” for use 

of the increased exclusion amount, meaning that Mrs. Jones will not 

be penalized for gifting $11,000,000 of assets if she passes away at a 

time when the applicable exclusion amount is $6,000,000.
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MRS. JONES EXAMPLE (Cont.)

• Another factor to consider is that in order to use the temporary 

increased exemption, gifts must exceed what the exemption will be 

reduced to. 

• For Example:

If Mrs. Jones were to gift $5,000,000 in 2021 when the applicable 

exclusion amount is $11,700,000 and then passes away in 2022, or 

thereafter, when the applicable exclusion amount is only $6,000,000, 

Mrs. Jones’s applicable exclusion amount would only be $1,000,000. 

Therefore, in order to take full advantage of the increased 

exemption, Mrs. Jones will need to gift all $11,000,000 of her 

remaining exclusion. 

The fact that families will have until the end of this year to make large gifts if the law 

passes is the good news. 

The loss of very important vehicles that we commonly used for gifting and estate tax 

planning is the bad news.
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What Is the Big Deal About Grantor Trusts?

• A Grantor Trust is a trust that can be separate and apart from the Grantor and contributor 

of the trust for estate tax purposes, but be considered as owned by the Grantor for 

income tax purposes. 

• Since the Grantor is considered as the owner of the trust for income tax purposes, 

transactions between the trusts and the grantor are “disregarded” meaning that assets 

can be sold or exchanged with the trusts without triggering any income tax consequences. 

• The vast majority of well positioned wealthy clients who have engaged in planning have 

established these trusts, which allow the Grantor to pay the income tax on the trust assets 

on behalf of the beneficiaries, and also allow the Grantor to sell assets that may qualify for 

a discount, such as non-voting LLC interests for long term low interest notes without 

paying any income taxes on the sale. 

• The numbers can be very advantageous where instead of owning a valuable asset that 

may have income and growth at 7% or more the client has a note bearing interest at 2% 

that will not grow in value. Not only that, but the Grantor can continue to pay the income 

taxes associated with the Trust’s assets without the payment of income taxes being 

considered a gift to the trust, which allows the trust to grow income tax free and further 

reduce the Grantor’s estate.
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• In the above example, Mrs. Jones could put $14,000,000 of investments in an LLC and gift 

the 99% non-voting membership interest in the LLC to a Grantor Trust for her 

descendants. Due to discounts associated with a non-controlling, non-marketable interest 

in the LLC allowed under present law, this might result in an $11,200,000 gift (assuming a 

20% discount applies). 

• Mrs. Jones can pay the income tax on the income from the investments for her remaining 

lifetime, which will further reduce estate taxes for her family upon death, but only if she 

acts before the date of enactment of the new bill.

Fortunately, Grantor Trusts established and funded before the enactment of the new law 

would be grandfathered, as would promissory notes in place at the time of enactment, so a 

great many estate tax planners expect to be very busy completing trusts and sale 

arrangements that are in progress now, and uncertain how many more they have the 

capacity to handle given the short time frame Congress is providing us with here. 

What Is the Big Deal About Grantor Trusts? 

(Cont.)
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Grantor Trusts that are created after the act would result in the following: 

1. Estate tax inclusion on death 

2. Distributions from a grantor trust will be a deemed gift. 

3. The conversion of a grantor trust to a non-grantor trust is considered a gift of the entire 

trust.

4. Sale transactions will not be disregarded. 

5. If a “grandfathered” grantor trust is contributed to following the passage of the Act, then 

pro rata inclusion would result.  For example, if the “grandfathered” trust has $9,000,000 

of assets and an additional $1,000,000 of assets are gifted to the trust following the 

enactment of the Act, then 10% of the “grandfathered” grantor trust would be included in 

the estate of the grantor.  

It remains to be seen how this will impact Life Insurance Trusts that are funded with annual 

exclusion gifts using Crummey withdrawal powers. 

What Is the Big Deal About Grantor Trusts? 

(Cont.)
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Discounts and Other Estate Planning Tools 

May Also Be Impacted

• The new bill would not only stop the use of Grantor Trusts, but it would also 

eliminate discounts unless the asset gifted or sold is an “active trade or 

business”. 

• The new bill may also stop planners from being able to use Irrevocable Life 

Insurance Trusts, at least to some degree, and also 

o Grantor Retained Annuity Trusts (GRATs)

o Qualified Personal Residence Trusts (QPRTs)

o Grantor Charitable Lead Annuity Trusts (CLATs)

• What we do not know is whether the anti-Grantor Trust provisions would 

prevent or significantly hinder the use of other types of trusts that are 

specifically permitted under the Internal Revenue Code, but may have different 

and completely ineffective tax results if established or funded after the date 

that the bill is enacted.
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Possible Impact on the Use of a Qualified 

Personal Residence Trust (QPRT) 
• A Qualified Personal Residence Trust (QPRT):

- allows a homeowner to transfer his or her homestead or a vacation property into a Trust that 

permits the Grantor to make use of the property at no rent charge for a term of years, and considers 

the gift of the ownership interest in the home to be less than the full value of the home because of 

the discount attributable to the present value of the free use possessory term.

• After the death of the Grantor, the entire value of the property held under the Trust escapes estate tax, 

and the Grantor will pay rent after the possessory term of years expires, which further reduces the 

Grantor’s estate, and enables the Grantor to continue to use the property.

• The QPRT can be drafted to be disregarded for income tax purposes, both during and after the 

possessory term, so that rent paid for use is not taxable to the Trust, and the property is considered to be 

owned by the taxpayer in the event of sale, to qualify for the $250,000 or $500,000 exclusion for the sale 

of a primary residence.

• If the new proposed Act is read literally, then QPRTs that are entered into and funded by deed before the 

date of enactment will be grandfathered to receive the above benefits, but those that are executed and 

funded by deed after the date of enactment will cause the property to be considered to have been gifted 

in full when the trust is established, and then possibly again after the Grantor dies and the property is 

transferred to the beneficiaries, with a credit to be received for the initial transfer when the second 

transfer occurs.
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What About Grantor Retained Annuity Trusts 

(GRATs)?

• A Grantor Retained Annuity Trust (“GRAT”):

- is an arrangement whereby an individual can transfer property to a trust which provides for 

payments back to the individual over a term of years in fixed dollar amounts that are sufficient to 

cause there to be no gift for gift tax purposes. 

• Nevertheless, if the assets in the GRAT grow in value above approximately 1.0% a year, based upon 

present rates for GRATs entered into this year, the excess value remaining after the term of years can 

pass estate and gift tax-free. 

• A GRAT is considered to be a Grantor Trust during the time that the Grantor receives annual 

payments, and can be considered to be a Grantor Trust thereafter, if drafted to facilitate that. 

• Under the new rules, the funding of a GRAT after the date that this law would be enacted could cause 

income tax on the excess of the fair market value of the assets placed into the GRAT over the tax 

basis of such assets, and the excess value remaining after the GRAT term may be considered a gift 

when distributed, notwithstanding that Internal Revenue Code Section 2702 provides under present 

law that no gift results when the actuarial value of the annual payments made to the Grantor equals 

the value of assets placed into the Trust.
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Charitable Lead Annuity Trusts (CLATs)

• A Charitable Lead Annuity Trust (“CLAT”):

- works in a way very similar to a GRAT, except that the fixed annual payments will go to a charity, 

with what remains after the term of years that payments are made to pass to family members 

without being considered to be a gift. 

• A Grantor CLAT is:

- a CLAT that is drafted to be disregarded for income tax purposes, and therefore Grantor CLATs that 

are funded after the date of enactment may trigger income tax on the excess of the fair market 

value of the assets placed in the GRAT over the income tax basis, with the remainder interest 

passing to descendants being subject to federal gift tax when the payments to charity end. 

The above discussion of QPRTs, GRATs and CLATs may not be accurate or what the Ways and Means 

Committee is intending, and guidance with respect to this will probably be forthcoming in any legislation 

that would pass, or before or immediately after passage, but individuals and families who are considering 

the use of QPRTs, GRATs or CLATs should proceed without delay. 

While the loss of Grantor Trusts and discounting, not to mention Qualified Personal Residence Trusts, 

Grantor Retained Annuity Trusts and Charitable Lead Annuity Trusts would be formidable, other techniques 

will continue to exist. 
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Is There Any Good News? 

We were pleased to see no mention of a number of things that had 

been tossed around by lawmakers, including the following:

1. No “capital gains tax on death” was included, or any rule that would detrimentally 

affect the present tax laws that permit the assets of a deceased individual to be 

considered to have been purchased for the fair market value thereof on the person’s 

date of death to eliminate capital gains taxes attributable to appreciation and 

depreciation taken up through the date of death. 

2. Proposals that would have taxed placing appreciated assets into separately taxed trusts, 

or transferring appreciated assets out of separately taxed trusts are also thankfully not 

mentioned. 

3. Proposals which would have reduced the amount of annual gifts that an individual or 

married couple could have made to irrevocable trusts or otherwise were not included.
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Is There Any Good News? (Cont.)

We were pleased to see no mention of a number of things that had 

been tossed around by lawmakers, including the following:

4. Proposals which would have made the estate tax rates progressive potentially applying 

a 65% tax rate on estates in excess of $1 billion. Thankfully under the current proposal 

the estate tax remains at a flat rate of 40%. 

5. Proposals to decrease lifetime gifting allowance to as low as $1,000,000. Under the 

current proposal the estate and gift tax exemption remains the same, although reduced 

to one-half of what would have otherwise applied. 

6. Specific provisions that would eliminate a step up in basis for assets held by a Grantor 

Trust. While it is unclear under present law if a step up in basis applies to assets held by 

Grantor Trusts, many practitioners take the position that a step up in basis does apply 

since the grantor is considered to be the owner of the assets for income tax purposes. 

7. Proposals to apply generation skipping taxes via a deemed termination of Generation 

Skipping dynasty trusts every 50 years.
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Income Tax Rate Increases and Rate Bracket Adjustments

One of the most discussed propositions is the increase in income tax rates, 

bringing individual tax rates to 39.6% for ordinary income. 

This new rate applies to:

• Married individuals who file jointly with taxable income over $450,000

• Heads of household with taxable income over $425,000

• Unmarried individuals with taxable income over $400,000

• Married individuals filing separate returns with taxable income over 

$225,000

• Trusts and estates with taxable income over $12,500, as adjusted for 

inflation in future tax years
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Income Tax Rate Increases and Rate Bracket Adjustments (Cont.)

In addition to the tax rate increases, the rate brackets will also be adjusted and those on the 

upper end of the 32% and 35% rate brackets may see a tax rate increase as a result.

A year by year comparison of the rate brackets is as follows: 

Tax Rate Taxable Income Tax Rate Taxable Income

10% $0 - $19,900 10%

12% $19,901 - $81,050 12%

22% $81,051 - $172,750 22%

24% $172,751 - $329,850 24%

32% $329,851 - $418,850 32% $329,851 - $400,000

35% $418,851 - $628,300 35% $400,001 - $450,000

37% $628,301+ 39.6% $450,001+

2021 2022

Married Filing Jointly

NO CHANGE
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Income Tax Rate Increases and Rate Bracket Adjustments (Cont.)

In addition to the tax rate increases, the rate brackets will also be adjusted and those on the 

upper end of the 32% and 35% rate brackets may see a tax rate increase as a result.

A year by year comparison of the rate brackets is as follows: 

Tax Rate Taxable Income Tax Rate Taxable Income

10% $0 - $9,950 10%

12% $9,951 - $40,525 12%

22% $40,526 - $86,375 22%

24% $86,376 - $164,925 24%

32% $164,926 - $209,425 32% $164,926 - $200,000

35% $209,426 - $523,600 35% $200,001 - $400,000

37% $523,601+ 39.6% $400,001+

NO CHANGE

Single Filers

2021 2022
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Income Tax Rate Increases and Rate Bracket Adjustments (Cont.)

These increases will only apply to taxable years beginning after December 31, 2021 so earn 

as much as you can while you can at our present historically low rates:

• Keeping in mind that you may also pay much more in income taxes because of the 

limitations on the 20% Section 199A Qualified Business deduction, a 3% surcharge 

on ultra-high earners, and the 3.8% Net Investment Income Tax that will now apply 

to active business income for high earners

• Put together, these changes will have a profound impact on high earners and the 

motivation to keep on earning

• An ultra-high earner subject to the surcharge could end up with a tax rate of 46.4%

• Add that to a 13% state income tax for a California resident and the tax rate is close 

to 60%
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25% Capital Gain Rate

The maximum capital gains are taxed would also increase, from 20% to 25%. 

• This new rate will be effective for sales that occur on or after Sept. 13, 2021, and 

will also apply to Qualified Dividends

• The present rate of 20% will continue to apply to any gains and losses incurred 

prior to September 13, 2021, as well as any gains that originate from transactions 

entered into under binding written contracts prior to September 13, 2021

• Gains from sales before September 13, 2021 that are reported under the 

installment method, even if received after September 13, 2021, will still be taxed 

at the 20% rate when received in the later part of 2021 and in future years as 

long as the sale took place before September 13, 2021 or the sale takes place on 

or after September 13, 2021 and was pursuant to a binding written contract that 

was entered into prior to September 13, 2021
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Expansion of the 3.8% Net Investment Income Tax

• The 3.8% Net Investment Income Tax under Internal Revenue Code Section 

1411 would be changed to expand the definition of net investment income 

to include any income derive in the ordinary course of business for single 

filers with greater than $400,000 in taxable income ($500,000 for joint filers) 

effective January 1, 2022.

• Under current law, the 3.8% tax generally only applies to passive investment 

income (interest, dividends, gain on the sale of stock, etc.)  



And To Think That I Saw It On Taxberry Street| 
Copyright © 2021 Gassman, Crotty & Denicolo, P.A 34

agassman@gassmanpa.com
Brandon@gassmanpa.com

• The Net Investment Income Tax applies to trusts and estates beginning at $13,050 of 

income in 2021 and that threshold will be slightly higher each year.  

• Most trusts and estates that have ownership of profitable businesses or ownership 

interests in profitable entities taxed as partnerships will be subject to the 3.8% tax unless 

the income received is paid out to beneficiaries, in which event the beneficiaries will be 

subject to tax as if they received it.  

• S corporation income received by a trust that has made what is called an ESBT (“Electing 

Small Business Trust”) election are taxed at the highest bracket on K-1 income from the S 

corporation regardless of whether it is distributed and will also be subject to the 3.8% 

Net Investment Income Tax. 

• Many trusts may sell S corporation ownership interests to beneficiaries who are in lower 

brackets. 

• Consider delaying S-Corp Elections for new entities until filing deadline (75 days).  

Expansion of the 3.8% Net Investment Income Tax

(Cont.)
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A New 3% Surcharge on High Income Individuals, Trusts and 

Estates

Effective January 1, 2022 a 3% tax will apply on individual taxpayers to the extent that 

they have Adjusted Gross Income (“AGI”) in excess of $5,000,000 ($2,500,000 if married 

filing separately), and on trust and estate income in excess of $100,000 per trust or 

estate. 

• Since this tax applies to AGI in excess of the applicable threshold, AGI includes 

ordinary and capital gains, and is not reduced by charitable deductions (or any other 

itemized deduction).  

• The time when this would likely apply to most taxpayers is when a business, or other 

large asset, is sold for a large gain.  

• Savvy planners may consider selling to a related party under the installment method 

to spread out the gain over multiple tax years, although this would have to be done 

more than two years prior to the liquidation event to avoid acceleration of the gain 

when sold to a third party.  

• Planners might also consider transferring interests that may be sold to a charitable 

remainder trust which can be used to spread income out over a number of years in 

order to avoid AGI in excess of the threshold.  
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• This is a much bigger issue for trusts because the tax would apply to trust income in 

excess of $100,000, which will make distributions of Distributable Net Income (DNI) 

to reduce a trust’s remaining taxable income even more important. 

In overly simplified terms, when a trust makes a distribution of income to a 

beneficiary, the beneficiary will pay the tax on such income, and the trust will 

receive a deduction to reduce its taxable income. Fortunately, the 3% tax will only 

apply to the extent that income in excess of $100,000 remains in the trust after 

taking into account distributions made to the beneficiaries.  

• Drafters of trust documents should take a close look at the applicable Principal and 

Income Act of the situs of the trust to confirm whether capital gains are treated as 

principal (and thus not distributable) or income.  

• Most states permit  trust documents to specify that a fiduciary will have the power to 

treat capital gains as income that can be distributed to beneficiaries and escape the 

additional 3% tax, distributed to its beneficiaries.

A New 3% Surcharge on High Income Individuals, Trusts and 

Estates (Cont.)
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• The bill would also change the 21% flat corporate income tax on ‘C Corporations” to an 

18% tax on the company’s net income of up to $400,000, a 21% tax on net income up to 

$5,000,000, and a 26% tax on net income in excess of $5,000,000.  This is still much lower 

than what the corporate tax rates were before the 2017 tax cuts, and many S 

corporations will be converted to C corporations if this Act passes, especially given the 

3.8% Medicare tax that would be imposed on S corporation flow through income for high 

earners.  

• High income individuals who claim the 20% 199A deduction for qualified business income 

deductions will be disappointed to learn about the proposed maximum deduction of 

$500,000 for joint returns, $400,000 for individual returns, $250,000 for a married 

individual filing a separate return, and $10,000 for a trust or estate. This is in addition to 

the permanent removal of excess business losses for non-corporate taxpayers.

All of the aforementioned business tax changes will be effective after December 31, 2021.

Small Businesses Will Pay More Taxes In 2022 
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The IRS vs. Over $10,000,000 IRA / Pension 

Holders

• In an effort to combat the hoarding of assets in massive IRA accounts, those who 

hold Roth and traditional IRA and retirement plan accounts with a combined 

balance that exceeds $10 million as of the end of a taxable year may not make 

further contributions if the account holder has taxable income over $400,000, or 

married taxpayers filing jointly with taxable income over $450,000.  

• These large account holders will be required to make a minimum distribution equal 

to “50% of the amount by which the individual’s prior year aggregate tradition IRA, 

Roth IRA, and defined contribution account balance exceeds the $10 million limit”.  

Even more extreme treatment will apply to those who have over $20,000,000 in 

combined accounts. 

A loophole that allowed indirect funding of Roth IRAs by the “backdoor Roth” 

technique could be eliminated for high earners. 
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What About Charity? 

• Charitable gifting does not seem to be impacted, except for what we call Grantor 

Charitable Lead Annuity Trusts, and with higher income tax brackets charities may 

receive more in donations, which would be good for charitable causes and those 

who work for charities. 

• It may be time to set up the family foundation you have been considering and get 

it funded if you will be a high earner next year.

• The use of Charitable Remainder Trusts will be more popular to spread large gains 

over multiple tax years in order to avoid crossing applicable income thresholds.  

• Some of the new provisions are applied based on Adjusted Gross Income (“AGI”) 

thresholds, and since AGI is determined prior to deductions for charitable 

contributions (or any other itemized deduction) large charitable donations will 

not prevent taxpayers from being subject to some of the new taxes on high 

earners. 
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Miscellaneous Changes
Other changes proposed changes in the bill that are noteworthy include the following:

1. The 100% gain exclusion on the sale of Section 1202 Qualified Small Business Stock will be limited 

to 50% of the gain for taxpayers with AGI exceeding $400,000 unless a binding contract was 

entered into prior to September 13th, 2021. (see slides that follow on 1202 basics)

2. Crypto currencies (Bitcoin, Ethereum, DOGEcoin, etc.) will be subject to the constructive and wash 

sale rules as of January 1, 2022, so if your crypto currency went “to the moon” and you want to lock 

in an offsetting position without triggering gain do so before the end of the year. 

You now have until the end of the year to sell your coins to harvest the loss and immediately buy 

back in, You would be in the same position economically, but with the added benefit of being able 

to recognize the loss and offset other passive income. This type of planning is prevented for most, 

if not all, other marketable securities, but somehow crypto currencies have managed to stay 

under the radar, until now.    

3. IRAs can no long invest in entities in which the IRA owner has a 10% or greater ownership interest 

(this is presently 50%), or if the IRA owner is an officer.  This will also be considered an IRA 

requirement rather than a prohibited transaction, which means that if the IRA invests even a small 

part of its holdings in such a business the entire IRA will be disqualified resulting in loss of creditor 

protection status and having taxes apply as if the IRA was liquidated.  There is a proposed two year 

transition period of IRA’s currently invested in these types of investments.  
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Miscellaneous Changes (Cont.)

4. The IRS will receive approximately $80,000,000,000 to enforce the tax law and presumably audit 

many more taxpayers and bring in much more in tax revenues.

5. The employer tax credit for wages paid to employees during family and medical leave will expire in 

2023 (2025 under present law). 

6. S-Corporations, that elected S-Corp status prior to May 13, 1996, will be permitted to convert tax 

free to a partnership any time in the two years following passage of the act.  Under present law this 

would result in deemed taxable sale of all of the assets of the S-Corporation at the time of 

conversion, so this will be a very good opportunity for many taxpayers. 

An S corporation can generally convert tax-free into a C corporation, but C corporations are not as 

flexible with respect to the distribution and allocation of income as an entity taxed as a 

partnership.

This will be attractive for S corporation owners who wish to have greater flexibility and do not 

expect that the ability to have significant income excluded from the Net Investment Income Tax 

will come back any time soon.

7. There are many changes to international taxation that are better left to the international tax 

experts to explain. 

8. Those who deal with tax-related stress by smoking tobacco products will be sad to hear of the 

proposed doubling of the excise taxes on cigarettes, small cigars, and roll-your-own tobacco, in 

addition to several other new imposed nicotine taxes not covered by this article. 
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Planning to Plan

Here are some examples of planning moves that may be considered at this time:

1. If you have an estate plan in progress get it done as soon as possible. 

2. Charitable individuals who are over age 59-1/2 with large IRA’s may wish to consider 

withdrawing monies from their IRAs and giving those monies to charity, as IRA distribution rules 

are changed for the worse, and to receive a dollar-for-dollar charitable deduction that is 

permitted this year, and may not be allowed in the future.  Until 2020, only taxpayers over age 

70-1/2 can transfer IRA monies to charity on a tax-free basis, and were limited to $100,000 per 

year.  

3. Accelerating income into 2021 - Quite likely, 2021 tax rates will be much lower than 2022, and 

this will hopefully apply to the entire tax year.

That being the case, cash method taxpayers may accelerate income by transferring accounts receivable in late 

December, so that they become taxable, and may wish to defer the payment of expenses until 2022.

It is important to remember that there are advisors and others who stand to gain economically by making 

recommendations and implementing changes that may backfire on their clients, so caution is advised.  For 

many individuals and families, the best thing to do is to get all of the information and documentation 

organized, and to see a reputable tax advisor in order to be farther up in line to get properly positioned once 

changes are (if they are) ratified. 
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Key Points and Planning Strategies

1. This is anyone’s guess, and making moves for the sake of predicting what 
might happen could do more harm than good.  

2. Beware of those selling “products or preying on fears. For example, high 
internal value life insurance products will probably be immune from gain on 
death and income taxes during life, but the expenses associated therewith may 
make them less desirable than staying with more conventional investments, 
especially for relatively small investors. 

3. Keep enough cash around to pay your taxes, and they may be higher in the 
future so gear down expenses and obligations if this will negatively impact your 
retirement savings etc. Keep your financial house in good order for possible tax 
increases and a possible large recession. Hope for the best while planning for 
the worse to some extent. 

4. The estate tax is not going away.  A great many families have not done what 
their friends and colleagues have done by using irrevocable trusts, discounted 
gifting or family installment sales, and long term low interest notes.  There is a 
good chance that these arrangements will be grandfathered and a very small 
chance that the grandfather date will be in mid-September, September or 
shortly thereafter, so get these done sooner or later. 

5. Use your exemptions now if you are going to, or use the Biden 2-Step to now 
complete and installment sale for a note and be ready to forgive the note as a 
gift. 
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6. We think that assets transferred to irrevocable trusts before an effective date 
would be likely to escape both estate tax and recognition of gains on death, 
so if the family needs this anyway get it done. 

7. Be charitable.  With a Charitable Remainder Unitrust NIMCRUT 
arrangement capital gains and other income can be deferred for 15 or more 
years to be taken out and taxed if and when the rates go down again. The 
10% remainder interest can go to a family managed charity.

8. Consider installment sales to a family entity now to be able to take capital 
gains on the asset by electing out of the installment sale method, or to 
defer the gain until determined appropriate.  Take into account the 2 year 
“anti-rushing rule”.  Sell now to a family entity and decide next year whether 
to take the gain in 2021 or when the note is actually paid. 

9. Be ready to accelerate income to this year. Work harder this year and take 
the long vacation next year. 

10. Be ready to accelerate deductions, while nothing in the recent proposal 
would place a cap on deductions, this might appear in final legislation.  
Have the charter boat, charter airplane, or other section 179 property ready 
to buy and put into service before the end of the year in case this is the last 
year for this.     

Key Points and Planning Strategies (Cont.)
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11. Spread out income to avoid crossing thresholds. 

12. Put assets into irrevocable trusts or take them out as desired in case these 
actions become taxable events after the new law is in effect.  

13. Consider deferring the recognition of losses until 2022. 

14. Make contributions to donor advised fund or private foundation to 
accelerate charitable income tax deduction, and use a grantor CLAT (prior 
to effective date) to give a high chance that something will be left in the 
CLAT to pass estate and free to relatives after a term of charitable 
payments.   

15. Use of disclaimer planning to avoid adverse tax consequences if changes 
are retroactive, or gift only cash. 

16. Consider delaying state estimated income tax and real estate tax payments 
and incurring penalties to allow for SALT tax deduction in 2022.  Although 
no changes to the SALT limitation were included in the initial draft of the bill.  

Key Points and Planning Strategies (Cont.)



By Alan Gassman and Brandon Ketron
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THANK YOU FOR PARTICIPATING!

1245 Court Street Clearwater, FL 33756
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