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Please Note:

1. This presentation does not qualify for 

Continuing Education Credit

2. After this event concludes, all 

registrants will receive an email with the 

Recording and Power Point slides
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Did you Miss a Webinar?

Past Video Recordings available in Alan Gassman’s YouTube Library!

https://www.youtube.com/channel/UCTtN3lCa9XzgGeNAHAzWHxQ
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In-Person Seminar: Friday, October, 8th, 2021

12:00 PM to 5:00 PM EDT in Naples, FL

CLICK HERE FOR MORE INFORMATION.

https://www.avemarialaw.edu/
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In-Person Seminar

Friday, October, 8th, 

2021

12:00 PM to 5:00 PM 

EDT

Naples, FL 

CLICK HERE FOR MORE 

INFORMATION.

12:00 P.M. to 5:00 P.M.

https://www.avemarialaw.edu/
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CLICK HERE FOR 

MORE 

INFORMATION.

https://law.nd.edu/for-alumni/alumni-resources/tax-and-estate-planning-institute/
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CLICK HERE FOR 

MORE 

INFORMATION.

https://law.nd.edu/for-alumni/alumni-resources/tax-and-estate-planning-institute/
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CLICK THIS LINK TO 

REGISTER FOR FREE!

https://register.gotowebinar

.com/register/39028752694

54959119

After registering, you will receive a confirmation email containing 

information about joining the webinar.

Certificates and Follow Up Emails to Absentees

A recording and all materials will be posted to 

www.shenkmanlaw.com/webinars. There is a growing library of 

100+ webinars you can access at any time. Also, see 

www.laweasy.com for a library of 150+ 10 minute planning 

videos.

The Follow-Up email will include a link to the digital certificate. 

You can simply click the My Certificate URL to have the certificate 

open in a new browser window. Note that first and last names 

with over 50 characters each will be cropped. We cannot reprint 

or modify certificates.

The handout will be available during the webinar on the webinar 

side panel. Just download it!

If you would like to download the materials in advance go to 

www.shenkmanlaw.com blog post on the home page.

A recording of the webinar will be posted with materials to 

www.shenkmanlaw.com/webinars within a week following the 

program.

https://register.gotowebinar.com/register/3902875269454959119
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CLICK HERE FOR MORE INFORMATION.

https://www.birminghamepc.org/events/event/20746
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Register for this all day event! 

February 10, 2022

CLICK HERE FOR MORE INFORMATION.

http://www.cvent.com/events/23rd-annual-estate-tax-legal-financial-planning-seminar/event-summary-17ee47df74f645e1bb46871a7ce25d01.aspx
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https://www.natlawreview.com/author/lester-j-perling
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QUICK CLICK HERE TO ORDER ON AMAZON

https://www.amazon.com/Practical-Kickback-Self-Referral-Florida-Physicians/dp/1505827477
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New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business 
Entities

Under the federal STARK Law (as to Medicare and quite possibly Medicaid) and the Florida 

Patient-Self Referral Act, a physician cannot refer patients (or even allow her patients to be 

treated) by his or her own Group Practice with respect to Designated Health Services 

unless the medical practice qualifies as a “Group Practice”. 

If the medical practice entity or entities do not qualify as a “Group Practice” then it is illegal 

and may be economically and practically devastating to allow a patient of a doctor who is 

an owner, employee, or independent contractor of a medical practice to receive any 

Designated Health Services from the practice whatsoever.

The Designated Health Services under the Stark Law and the Florida Patient-Self Referral 

Act are on the following page.
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CATEGORY FLORIDA PATIENT SELF-

REFERRAL ACT

STARK LAW

Designated Health 

Services

Designated Health Services include:

1) clinical laboratoryservices

2) physical therapy services

3) radiation therapy services

4) diagnostic imaging services

(not x-rays)

5) occupational therapy services

6) outpatient speech-language 

pathology services

NOTE: Items 7 - 12 to the right under the 

Stark Law column are not regulated by the 

Florida Patient Self-Referral Act except as 

to the general prohibition with respect to 

“health” care items.

See Note to Right 

Designated Health Services include:

1) clinical laboratoryservices

2) physical therapy services

3) radiation therapy services and supplies;

radiology

4) other imaging services 

(includes x- rays)

5) occupational therapy services

6) outpatient speech-language pathology 

services

Federal Designated Health Services also include:

7) durable medical equipment and supplies

8) parenteral and enteral nutrients, 

equipment, and supplies

9) prosthetics, orthotics, and supplies

10) home health services

11) outpatient prescription drugs

12) inpatient and outpatient hospital services

However, these last six services are still “Health Care 

Items or Services” in Florida Statutes Section 

456.053(5)(b), and thus still regulated.

The Designated Health Services under the Stark law and the 

Florida Patient-Self Referral Act 
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New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)

To meet the definition of the “group practice” under this Act, all of the following

requirements must be met, and if they are not met, then no doctor owning an interest in

the practice can recommend or refer a patient to receive any designated health service

from the practice:44

It is crucial for any medical group that provides “designated health services” to

comply with these group practice rules, which require, among other things, that no

physician in the group be directly or indirectly rewarded for the referral of “designated

health services.” Acceptable methods of allocating income earned from designated

health services, as well as sample legal agreement language, can be found in the

discussion of the Stark Law in Chapter I of our book.

44 Fla. Stat. at §456.053(3)(o)(3)(f).
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a) Two or More Members “Legally organized as a partnership, professional corporation, or similar

association”

The group must consist of two or more physicians “legally organized” as a partnership,

professional corporation, or similar association. A member of a group is either an owner or

an employee. [In order to be considered a “group”], this could consist of:

1) 2 owners

2) 2 employees, or

3) 1 owner and 1 employee

Note: Solo practitioners may also provide designated health care services to their own patients so

long as the direct supervision requirements described below are met.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)
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What About a Subsidiary?

HHS has provided the following guidance on the use of one or more subsidiaries:

42 CFR § 411.355 -

(3) Billing of the service. They are billed by one of the following:

(i) The physician performing or supervising the service.

(ii) The group practice of which the performing or supervising physician is a member under a 

billing number assigned to the group practice.

(iii) The group practice if the supervising physician is a “physician in the group practice” (as 

defined at § 411.351) under a billing number assigned to the group practice.

(iv) An entity that is wholly owned by the performing or supervising physician or by that 

physician's group practice under the entity's own billing number or under a billing number 

assigned to the physician or group practice.

-----------------------------------------------------------------------------------

Also, subsidiaries are referenced in the group practice definition 42 CFR § 411.352 (a) …A 

group practice that is otherwise a single legal entity may itself own subsidiary entities.
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b)     Full Range of Services

Each member (owner or employee) must furnish substantially the full range of patient care services

that he or she routinely furnishes through the joint use of shared office space, facilities, equipment, 

and personnel. This prevents the practice from bringing in a specialist who only does one or two 

highly profitable procedures for the group anddoes not provide the “full range of patient care 

services” that the specialist would normally provide.

Note – Independent contractors need not satisfy the full range of services requirement.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)
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c) Substantially All Services

Substantially all of the patient care services of the physicians who are members of the group must

be furnished through the group and billed in the name of the group. The “substantially all”

requirement is generally equivalent to the “75% requirement” under the federal Stark Law, which

requires that 75% of all patient encounters by physician group members must be with the group’s

patients. All amounts received must be treated as receipts of the group.

This prevents groups from having a large number of part-time doctors who are essentially

moonlighting for the group and primarily working in other practices.

For example, two doctors working full time in a group practice might be able to bring in one other

doctor who only spends 25% of his time in the practice because 100% + 100% + 25% equals 225%

and 225% divided by 3 equals 75%. However, this practice could not bring in a fourth doctor who

only spent 25% of his time at the practice because the 75% requirement would not be met.

(100 + 100 + 25 + 25 = 250 | 250÷4 = 62.5%)

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)
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INDEPENDENT CONTRACTORS DON’T COUNT – Physicians or physician groups who are hired to 

provide services to patients as independent contractors do not count for purposes of the 75% test if 

they truly qualify as INDEPENDENT CONTRACTORS.

THE 75% ENCOUNTER REQUIREMENT

Most advisors are not aware of a second “75% requirement” whereby physician members 

of the group, meaning employees and/or owners, must personally conduct no less than 

75% of the physician-patient encounters of the group. It is a separate, overlapping, but 

slightly different requirement. This means that no more than 25% of physician-patient 

encounters can be with an independent contractor.

d) Predetermined Formulas

The overhead expenses and income must be distributed ac- cording to methods that are agreed

upon before the receipt of payment for the services. In other words, the formula for sharing income

has to be agreed to before the income is actually earned. See (e) below.

This requirement will be refined effective January 1, 2022.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)



30
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021

e) Compensation For DHS Cannot Be Directly Based Upon Volume or Value of Referrals

Most importantly, no physician who is a member of the group can directly receive compensation

based upon the value or volume of his referrals with respect to Designated Health Services

(“DHS”).

Note –

DHS revenues are commonly allocated in predetermined percentages (such as by percentage

of ownership of the entity), pro rata to professional service income RVU’s, number of patient

visits or other criteria not directly or indirectly with reference to the value or volume of

referrals for DHS.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)

Exception for Incident to Services

Certain services provided in a medical practice will not be regulated in the same way as is 

required for Designated Health Services, under the Stark Law and may be performed by or 

under the supervision of a physician, with the revenues or net income allocated to a physician 

who orders and supervises the applicable service.

Example –

Infusion of oncology drugs or antibiotics will normally be considered to be an “incident to service,” 

where the doctor is required to directly supervise the non-physician staff and may need to be present 

in the office suite during administration of the treatment, depending upon what it is.
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A CMS website explanation of “incident to” services is as follows -



32
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



33
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 34
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.



35
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021

January 1, 2022 Law Change –

Please note that effective January 1, 2022, all DHS will have to be pooled together and allocated

together, for example, a practice today may share MRI income pro rata to productivity and physical

therapy income pro rata to ownership. Effective January 1, 2022, all MRI and PT income would have to

be allocated in exactly the same way and proportions.

The above constitute the “group practice definition” requirements.

In addition to these requirements a Group Practice that bills for Designated Health Services must comply

with the following requirements:

Supervision Requirement

Any DESIGNATED HEALTH SERVICE must be performed under the “direct supervision” of the group 
practice, meaning that the service must be performed by a physician who is a member of the group 
or that a physician may need to be present in the office suite at the time the service is performed to 
satisfy MEDICARE rules.

It must be performed by a physician or by the referring physician, who is a member of the group, 
meaning an employee or an owner or someone else in the group who is supervised by a physician in 
the group (which could be an independent contractor), so long as the services are supervised in 
accordance with Medicare billing records.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)
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Supervision Requirement (Cont.)

Under Florida Law, one of the following individuals must be present in the office suite if and 

when the service is performed by a non-physician:

1) the referring physician

2) a physician who is a member of the group for MEDICARE purposes

MEDICARE laws sometimes require this –

For example, MEDICARE rules do not require that a physician be present while a patient is 

receiving a chest x-ray, but do require that a physician be present while a patient is 

receiving an MRI with contrast.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)
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FLORIDA LAW IS STRICTER –

Under Florida law, a designated health service can only be provided to a patient while a physician is 

present in the office suite at the time the service is performed.

Under Florida law, “present in the office suite” means that a physician is actually physically present at the 

time the Designated Health Services are rendered, although brief unexpected absences and routine 

absences of short duration that occur during periods of time that the healthcare provider is otherwise 

scheduled and ordinarily expected to be present may be permitted. 45

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)

45 Fla. Stat. at§ 456.053(3)(e), (3)(p).
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f)   Florida Law 2 - DHS Services May Only Be Provided to Patients of the Practice, Except for  the 15% 

Diagnostic Outside Referral Exception - this is not a federal or STARK Law requirement.

As an exception to the above Florida rule, a group practice may accept referrals for diagnostic imaging

from physicians outside of the group for up to 15% of the group’s patients, so long as the diagnostic 

imaging exception requirements described in the next section are satisfied. The Stark Law has no 

specific prohibition against the acceptance of outside referrals.

Because blood labs are considered “designated health services” under the Florida Patient Self-Referral 

Act, the physician cannot directly receive payment for ordering lab tests.  Although a physician may 

order a blood lab test and read the results of the test, the physician cannot receive direct payment for 

doing so, other than payment the physician already receives for treating the patient.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities
(CONTINUED)
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Federal and State Anti-Kickback Statute

It is illegal to refer a patient for services in exchange for remuneration 

(compensation) of any kind, unless an exception applies.

Many other activities implicate the Anti-Kickback Statutes and can place medical 

providers and practices in harm’s way.

https://oig.hhs.gov/compliance/physician-education/01laws.asp

Anti-Kickback Statute (AKS)

Section 1320a-7b(b), makes it a crime to knowingly and willfully offer, 

pay, solicit, or receive any remuneration directly or indirectly to induce or 

reward patient referrals or the generation of business involving any item 

or service reimbursable by a Federal health care program.

Government agencies, including the Department of Justice, the 

Department of Health & Human Services Office of Inspector General (OIG), 

and the Centers for Medicare & Medicaid Services (CMS), are charged with 

enforcing these laws.
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FLORIDA PATIENT BROKERING ACT

A. SUMMARY OF THE FLORIDA PATIENT BROKERING ACT

The Patient Brokering Act is a criminal statute which specifically prohibits any health care provider or health care facility 

from giving or receiving any form of remuneration in exchange for referrals, regardless of the source of payment for the 

applicable service or product.

The Florida Legislature passed the Patient Brokering Act after learning that various mental health and substance abuse 

hospitals were making payments to individuals for the referral of patients identified in Alcoholics Anonymous meetings, 

homeless shelters, and other similar environments. In these situations, the hospitals had an agreement with “patient 

brokers,” who would “screen” patients at AA meetings and other events to determine if they had insurance coverage. 

Individuals with cover- age would be referred to a facility, and in turn, the facility would pay the patient broker a fee. Some-

times these facilities leased hospital rooms, and the hospital would receive a rent payment and the entrepreneurial 

treatment entity would keep significant profits.

Florida Patient Brokering Statute: Florida Statutes Section 817.505

(1) It is unlawful for any person, including any health care provider or health care facility, to:

(a) Offer or pay any commission, bonus, rebate, kickback, or bribe, directly or indirectly, in cash or in kind, or engage 

in any split-fee arrangement, in any form whatsoever, to induce the referral of patients or patronage to or from a 

health care provider or health care facility;

(b) Solicit or receive any commission, bonus, rebate, kickback, or bribe, directly or indirect- ly, in cash or in kind, or 

engage in any split-fee arrangement, in any form whatsoever, in return for referring patients or patronage to or 

from a health care provider or health care facility;

(c) Solicit or receive any commission, bonus, rebate, kickback, or bribe, directly or indirect- ly, in cash or in kind, or 

engage in any split-fee arrangement, in any form whatsoever, in return for the acceptance or acknowledgement of 

treatment from a health care provider or health care facility; or

(d) Aid, abet, advise, or otherwise participate in the conduct prohibited under paragraph (a), paragraph (b), or 

paragraph (c).
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Advisory Opinion 

No. CMS-AO-2021-01

The original can be found at this link:

https://www.cms.gov/files/document/cms-ao-

2021-01.pdf



42
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



43
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



44
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



45
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



46
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021



Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 47
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.



Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 48
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.

New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities

By Alan Gassman (CONTINUED)

1) Safest - All operations are under one entity that bills Medicare under 

one tax payer identification number and exposes all operations to 

malpractice and other liabilities. 

2) Also Safe - Parent company owned by the doctors and/or others has 

tax identification and Medicare number used for billing all Medicare 

(and Medicaid if applicable) patients on behalf of 100% owned 

subsidiary companies which may operate separate offices. The doctors 

work for the parent company, but the patients agree that they are 

being seen by the subsidiary company. A plaintiff lawyer may not know 

that the plaintiff can sue the parent company if it employees the 

physician who is alleged to commit malpractice. 
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New CMS Pronouncement on Parent/Subsidiary Medical Practice and Business Entities

By Alan Gassman (CONTINUED)

3) Not So Safe(?) - Billing for Medicare and Medicaid services will be 

under the parent company, but the doctors are employed by 

subsidiaries. Questioned by the advisory opinion.

4) Now Safe(?) - A subsidiary, such as a diagnostic imaging center that 

uses independent contractor radiologists who are not owners or 

employees in the group practice bills under its own separate taxpayer 

identification number, if “the income and expenses of the subsidiary 

are considered to be the income and expenses of the parent 

company”. 

Under the advisory opinion, the physicians and clinical staff were part 

of the parent company. For example, an independent contractor 

radiologist would not be contracted under the subsidiary, but was 

contracted under the parent company.
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• Question 1 for Lester Perling –

What if the parent company bills for Medicare and Medicaid 

services but the subsidiaries bill for all other services?
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• Question 2 for Lester Perling –

What about work done for Medicare HMO’s? 
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• Question 3 for Lester Perling –

How will a plaintiff lawyer know that the income and 

expenses of the subsidiary are considered to be the income 

and expenses of the parent company?
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COMPARISON CHART OF FLORIDA 

PATIENT SELF-REFERRAL ACT AND 

FEDERAL STARK LAW
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COMPARISON CHART OF 

FLORIDA PATIENT SELF-

REFERRAL ACT AND 

FEDERAL STARK LAW
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COMPARISON CHART OF 

FLORIDA PATIENT SELF-

REFERRAL ACT AND 

FEDERAL STARK LAW 

(Continued)
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COMPARISON CHART OF 

FLORIDA PATIENT SELF-

REFERRAL ACT AND 

FEDERAL STARK LAW 

(Continued)
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COMPARISON CHART OF 

FLORIDA PATIENT SELF-

REFERRAL ACT AND 

FEDERAL STARK LAW 

(Continued)
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LIMITATION ON CERTAIN PHYSICIAN REFERRALS

Sec. 1877 [42 U.S.C. 1395nn]

(a) Prohibition of certain referrals.

(1) In general. Except as provided in subsection (b), if a physician (or an immediate

family member of such physician) has a financial relationship with an entity specified in paragraph (2), then-

(A) the physician may not make a referral to the entity for the furnishing of

designated health services for which payment otherwise may be made under this title, and (B) the entity may not present or cause to be

presented a claim under this title or bill to any individual, third party payor, or other entity for designated health services furnished pursuant to a

referral prohibited under subparagraph (A).

(2) Financial relationship specified. For purposes of this section, a financial relationship of a physician (or an immediate family member of such

physician) with an entity…specified in this paragraph is—

(b) General exceptions to both ownership and compensation arrangement prohibitions.

Subsection (a)(1) shall not apply in the following cases:

(1) Physicians' services. In the case of physicians' services (as defined in section 1861(q)) provided personally by (or under the personal

supervision of) another physician in the same group practice (as defined in subsection (h)(4)) as the referring physician.

(2) In-office ancillary services. In the case of services (other than durable medical equipment (excluding infusion pumps) and parenteral and

enteral nutrients, equipment, and supplies)-

(A) that are furnished-

(i) personally by the referring physician, personally by a physician who is a member

of the same group practice as the referring physician, or personally by individuals who are directly supervised by the physician or by another 

physician in the group practice, and

(ii) (I) in a building in which the referring physician (or another physician who is a member of the same group practice) furnishes physicians'

services unrelated to the

furnishing of designated health services, or

(II) in the case of a referring physician who is a member of a group practice, in

another building which is used by the group practice--

(aa) for the provision of some or all of the group's clinical laboratory services, or

(bb) for the centralized provision of the group's designated health services (other than clinical laboratory services), unless the Secretary

determines other terms and conditions under which the provision of such services does not present a risk of program or patient abuse, and

(B) that are billed by the physician performing or supervising the services, by a group practice of which such physician is a member under a

billing number assigned to the group practice, or by an entity that is wholly owned by such physician or such group practice, if the ownership or

investment interest in such services meets such other requirements as the Secretary may impose by regulation as needed to protect against

program or patient abuse.

KEY STARK LAW PROVISIONS, FROM 42 U.S.C. Section 1395nn 
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(4) Other permissible exceptions. In the case of any other financial relationship which the Secretary determines, and specifies in regulations,

does not pose a risk of program or patient abuse.

(c) General exception related only to ownership or investment prohibition for ownership in publicly traded securities and mutual funds.

(e) Exceptions relating to other compensation arrangements. The following shall not be considered to be a compensation arrangement

described in subsection (a)(2)(B):

(1) Rental of office space; rental of equipment.

(A) Office space. Payments made by a lessee to a lessor for the use of premises if--

(i) the lease is set out in writing, signed by the parties, and specifies the premises covered by the lease,

(ii) the space rented or leased does not exceed that which is reasonable and necessary for the legitimate business purposes of the lease or

rental and is used exclusively by the lessee when being used by the lessee, except that the lessee may make payments for the use of space

consisting of common areas if such payments do not exceed the lessee's pro rata share of expenses for such space based upon the ratio of the

space used exclusively by the lessee to the total amount of space (other than common areas) occupied by all persons using such common

areas,

(iii) the lease provides for a term of rental or lease for at least 1 year,

(iv) the rental charges over the term of the lease are set in advance, are consistent

with fair market value, and are not determined in a manner that takes into account the volume or value of any referrals or other business

generated between the parties,

(v) the lease would be commercially reasonable even if no referrals were made

between the parties, and

(vi) the lease meets such other requirements as the Secretary may impose by

regulation as needed to protect against program or patient abuse.

(B) Equipment. Payments made by a lessee of equipment to the lessor of the

equipment for the use of the equipment if--

(i) the lease is set out in writing, signed by the parties, and specifies the equipment

covered by the lease,

(ii) the equipment rented or leased does not exceed that which is reasonable and

necessary for the legitimate business purposes of the lease or rental and is used

exclusively by the lessee when being used by the lessee,

KEY STARK LAW PROVISIONS, FROM 42 U.S.C. Section 1395nn 
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(2) Bona fide employment relationships. Any amount paid by an employer to a physician (or an immediate family member of such physician) who has a bona fide

employment relationship with the employer for the provision of services if—

(A) the employment is for identifiable services,

(B) the amount of the remuneration under the employment—

(i)is consistent with the fair market value of the services, and

(ii) is not determined in a manner that takes into account (directly or indirectly) the volume or value of any referrals by the referring physician,

(C) the remuneration is provided pursuant to an agreement which would be commercially reasonable even if no referrals were made to the employer, and

(D) the employment meets such other requirements as the Secretary may impose by regulation as needed to protect against program or patient abuse.

Subparagraph (B)(ii) shall not prohibit the payment of remuneration in the form of a

productivity bonus based on services performed personally by the physician (or an

immediate family member of such physician).

(3) Personal service arrangements.

(A) In general. Remuneration from an entity under an arrangement (including remuneration for specific physicians' services furnished to a nonprofit blood center)

if (i) the arrangement is set out in writing, signed by the parties, and specifies the

services covered by the arrangement,

(ii) the arrangement covers all of the services to be provided by the physician (or an

immediate family member of such physician) to the entity,

(iii) the aggregate services contracted for do not exceed those that are reasonable

and necessary for the legitimate business purposes of the arrangement,

(iv) the term of the arrangement is for at least 1 year,

(v) the compensation to be paid over the term of the arrangement is set in advance, does not exceed fair market value, and except in the case of a physician

incentive plan described in subparagraph (B), is not determined in a manner that takes into account the volume or value of any referrals or other business

generated between the parties,

(vi) the services to be performed under the arrangement do not involve the counseling or promotion or a business arrangement or other activity that violates any

State or Fed. law

(vii) the arrangement meets such other requirements as the Secretary may impose by regulation as needed to protect against program or patient abuse.

(5) Physician recruitment. In the case of remuneration which is provided by a hospital

to a physician to induce the physician to relocate to the geographic area served by the

hospital in order to be a member of the medical staff of the hospital, if—

(A) the physician is not required to refer patients to the hospital,

(B) the amount of the remuneration under the arrangement is not determined in a manner that takes into account (directly or indirectly) the volume or value of

any referrals by the referring physician, and

(C) the arrangement meets such other requirements as the Secretary may impose by regulation as needed to protect against program or patient abuse.

(6) Isolated transactions. In the case of an isolated financial transaction, such as a onetime sale of property or practice, if--

(A) the requirements described in subparagraphs (B) and (C) of paragraph (2) are met with respect to the entity in the same manner as they apply to an employer,

and (B) the transaction meets such other requirements as the Secretary may impose by regulation as needed to protect against program or patient abuse.

(8) Payments by a physician for items and services. Payments made by a physician--

(A) to a laboratory in exchange for the provision of clinical laboratory services, or

(B) to an entity as compensation for other items or services if the items or services are furnished at a price that is consistent with fair market value.

KEY STARK LAW PROVISIONS, FROM 42 U.S.C. Section 1395nn 
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KEY STARK LAW PROVISIONS, FROM 42 U.S.C. Section 1395nn 

(f) Reporting requirements. Each entity providing covered items or services for which payment may be made under this title shall provide the Secretary with the information

concerning the entity's ownership, investment, and compensation arrangements, including--

(1) the covered items and services provided by the entity, and

(2) the names and unique physician identification numbers of all physicians with an ownership or investment interest (as described in subsection (a)(2)(A)), or with a

compensation arrangement (as described in subsection (a)(2)(B)), in the entity, or whose immediate relatives have such an ownership or investment interest or who have such a

compensation relationship with the entity.

Such information shall be provided in such form, manner, and at such times as the Secretary shall specify. The requirement of this subsection shall not apply to designated health

services provided outside the United States or to entities which the Secretary determines provides [provide] services for which payment may be made under this title very

infrequently.

(g) Sanctions.

(1) Denial of payment. No payment may be made under this title for a designated health service which is provided in violation of subsection (a)(1).

(2) Requiring refunds for certain claims. If a person collects any amounts that were billed in violation of subsection (a)(1), the person shall be liable to the individual for, and shall

refund on a timely basis to the individual, any amounts so collected.

(3) Civil money penalty and exclusion for improper claims. Any person that presents or causes to be presented a bill or a claim for a service that such person knows or should

know is for a service for which payment may not be made under paragraph (1) or for which a refund has not been made under paragraph (2) shall be subject to a civil money

penalty of not more than $ 15,000 for each such service.

(5) Failure to report information. Any person who is required, but fails, to meet a reporting requirement of subsection (f) is subject to a civil money penalty of not more than $

10,000 for each day for which reporting is required to have been made. The provisions of section 1128A (other than the first sentence of subsection (a) and other than subsection

(b)) shall apply to a civil money penalty under the previous sentence in the same manner as such provisions apply to a penalty or proceeding under section 1128A(a).

(h) Definitions and special rules. For purposes of this section:

(1) Compensation arrangement; remuneration.

(A) The term "compensation arrangement" means any arrangement involving any remuneration between a physician (or an immediate family member of such physician) and an

entity other than an arrangement involving only remuneration described in subparagraph (C).

(B) The term "remuneration" includes any remuneration, directly or indirectly, overtly or covertly, in cash or in kind.

(C) Remuneration described in this subparagraph is any remuneration consisting of any of the following:

(i) The forgiveness of amounts owed for inaccurate tests or procedures, mistakenly performed tests or procedures, or the correction of minor billing errors.

(ii) The provision of items, devices, or supplies that are used solely to--

(I) collect, transport, process, or store specimens for the entity providing the item,

device, or supply, or

(II) order or communicate the results of tests or procedures for such entity.

(iii) A payment made by an insurer or a self-insured plan to a physician to satisfy a claim, submitted on a fee for service basis, for the furnishing of health services by that 

physician to an individual who is covered by a policy with the insurer or by the selfinsured plan, if—

(I) the health services are not furnished, and the payment is not made, pursuant to a contract or other arrangement between the insurer or the plan and the physician, (II) the

payment is made to the physician on behalf of the covered individual and would otherwise be made directly to such individual,

(III) the amount of the payment is set in advance, does not exceed fair market value, and is not determined in a manner that takes into account directly or indirectly the volume

or value of any referrals, and

(IV) the payment meets such other requirements as the Secretary may impose by regulation as needed to protect against program or patient abuse.

(2) Employee. An individual is considered to be "employed by" or an "employee" of an entity if the individual would be considered to be an employee of the entity under the

usual common law rules applicable in determining the employer-employee relationship (as applied for purposes of section 3121(d)(2) of the Internal Revenue of 1986.
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(4) Group practice.

(A) Definition of group practice. The term "group practice" means a group of 2 or more physicians legally organized as a partnership, professional corporation,

foundation, not-for-profit corporation, faculty practice plan, or similar association-

(i) in which each physician who is a member of the group provides substantially the full range of services which the physician routinely provides, including medical

care, consultation, diagnosis, or treatment, through the joint use of shared office space, facilities, equipment and personnel,

(ii) for which substantially all of the services of the physicians who are members of the group are provided through the group and are billed under a billing number

assigned to the group and amounts so received are treated as receipts of the group,

(iii) in which the overhead expenses of and the income from the practice are distributed in accordance with methods previously determined,

(iv) except as provided in subparagraph (B)(i), in which no physician who is a member of the group directly or indirectly receives compensation based on the volume or

value of referrals by the physician,

(v) in which members of the group personally conduct no less than 75 percent of the physician-patient encounters of the group practice, and

(vi) which meets such other standards as the Secretary may impose by regulation.

(B) Special rules.

(i) Profits and productivity bonuses. A physician in a group practice may be paid a share of overall profits of the group, or a productivity bonus based on services

personally performed or services incident to such personally performed services, so long as the share or bonus is not determined in any manner which is directly

related to the volume or value of referrals by such physician.

(5) Referral; referring physician.

(A) Physicians' services. Except as provided in subparagraph (C), in the case of an item or service for which payment may be made under part B, the request by a

physician for the item or service, including the request by a physician for a consultation with another physician (and any test or procedure ordered by, or to be

performed by (or under the supervision of) that other physician), constitutes a "referral" by a "referring physician".

(B) Other items. Except as provided in subparagraph (C), the request or establishment of a plan of care by a physician which includes the provision of the designated

health service constitutes a "referral" by a "referring physician".

(C) Clarification respecting certain services integral to a consultation by certain specialists. A request by a pathologist for clinical diagnostic laboratory tests and

pathological examination services, a request by a radiologist for diagnostic radiology services, and a request by a radiation oncologist for radiation therapy, if such

services are furnished by (or under the supervision of) such pathologist, radiologist, or radiation oncologist pursuant to a consultation requested by another physician

does not constitute a

"referral" by a "referring physician".

(6) Designated health services. The term "designated health services" means any of the

following items or services:

(A) Clinical laboratory services.

(B) Physical therapy services.

(C) Occupational therapy services.

(D) Radiology services, including magnetic resonance imaging, computerized axial tomography scans, and ultrasound services.

(E) Radiation therapy services and supplies.

(F) Durable medical equipment and supplies.

(G) Parenteral and enteral nutrients, equipment, and supplies.

(H) Prosthetics, orthotics, and prosthetic devices and supplies.

(I) Home health services.

(J) Outpatient prescription drugs.

(K) Inpatient and outpatient hospital services.

KEY STARK LAW PROVISIONS, FROM 42 U.S.C. Section 1395nn 
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QUICK CLICK HERE TO ORDER ON AMAZON

https://www.amazon.com/Practical-Kickback-Self-Referral-Florida-Physicians/dp/1505827477


64
Copyright © 2021 Gassman, Crotty & Denicolo, P.A. | Structuring Medical Practices Under Stark And After Recent CMS Opinion | 08.2021

https://new.leimbergservices.com/wdev/register.cfm?id=1330&s=v

https://new.leimbergservices.com/wdev/register.cfm?id=1337

https://new.leimbergservices.com/wdev/register.cfm?id=1325

https://new.leimbergservices.com/wdev/register.cfm?id=1330&s=v
https://new.leimbergservices.com/wdev/register.cfm?id=1337
https://new.leimbergservices.com/wdev/register.cfm?id=1325


ALAN GASSMAN’S FREE SATURDAY MORNING WEBINAR SERIES

Saturday,

June 26th

Free webinar 

from our firm

Asset Protection Meets 

Estate Tax Planning 

11:00 AM EDT

Play Recording

Saturday,

July 3rd

Free webinar 

from our firm

Special Update on Recent 

Developments and Hot 

Topics

11:00 AM EDT

Play Recording

Saturday,

July 10th

Free webinar 

from our firm

More Mathematics Of 

Estate Tax Planning

11:00 AM EDT

Play Recording

Saturday,

July 17th

Free webinar 

from our firm

Hard Questions and 

Interesting Answers for 

Estate Planners

11:00 AM EDT

Play Recording

Saturday,

July 24th

Free webinar 

from our firm

Estate Planning for 

Business Owners

11:00 AM EDT

Play Recording

Saturday,

August 7th

Free webinar 

from our firm

The SCGRAT, the JEST, 

and the E Street Shuffle

11:00 AM EDT

Play Recording

Saturday,

August 14th

Free webinar 

from our firm

Greatest Hits - Also Known 

As More Of The Same

11:00 AM EDT

Play Recording

Saturday,

August 21st

Free webinar 

from our firm

Spousal Limited Access 

Trusts From A to Z

11:00 AM EDT

The recording is on Alan 

Gassman’s YouTube

Saturday,

August 28th

Free webinar 

from our firm

Family Installment Sale 

Planning From A to Z

11:00 AM EDT

Register Here

Saturday, 

September 4th

Free webinar 

from our firm

Estate Tax Planning, 

Community Property 

Trusts, And Other Topics

11:00 PM

Register Here

Saturday,

September 11th

Free webinar 

from our firm

Greatest Hits – A Review 

(Part 2)

11:00 AM EDT

Register Here

https://youtu.be/I9Ewe-d5PDY
https://youtu.be/s7b9XupqxxY
https://youtu.be/oVqEpVw0AhI
https://youtu.be/OzCZhKZelDw
https://youtu.be/B27uAh-gdJ0
https://www.youtube.com/watch?v=UxtrKv6g1gY
https://www.youtube.com/watch?v=J9g7laEDrhA
https://attendee.gotowebinar.com/register/7977742327433214477
https://attendee.gotowebinar.com/register/713403143292280076
https://attendee.gotowebinar.com/register/9185668001128932363


Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 66
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.

Did you Miss a Webinar?

Past Video Recordings available in Alan Gassman’s YouTube Library!

https://www.youtube.com/channel/UCTtN3lCa9XzgGeNAHAzWHxQ


Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 67
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.

In-Person Seminar: Friday, October, 8th, 2021

12:00 PM to 5:00 PM EDT in Naples, FL

CLICK HERE FOR MORE INFORMATION.

https://www.avemarialaw.edu/


Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 68
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.

In-Person Seminar

Friday, October, 8th, 

2021

12:00 PM to 5:00 PM 

EDT

Naples, FL 

CLICK HERE FOR MORE 

INFORMATION.

12:00 P.M. to 5:00 P.M.

https://www.avemarialaw.edu/


Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 69
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.



CLICK HERE FOR 

MORE 

INFORMATION.

https://law.nd.edu/for-alumni/alumni-resources/tax-and-estate-planning-institute/


Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 71
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.

CLICK HERE FOR 

MORE 

INFORMATION.

https://law.nd.edu/for-alumni/alumni-resources/tax-and-estate-planning-institute/


Structuring Medical Practices Under Stark 

And After Recent CMS Opinion | 08.2021 72
agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com
Copyright © 2021 Gassman, Crotty & Denicolo, P.A.

CLICK THIS LINK TO 

REGISTER FOR FREE!

https://register.gotowebinar

.com/register/39028752694

54959119

After registering, you will receive a confirmation email containing 

information about joining the webinar.

Certificates and Follow Up Emails to Absentees

A recording and all materials will be posted to 

www.shenkmanlaw.com/webinars. There is a growing library of 

100+ webinars you can access at any time. Also, see 

www.laweasy.com for a library of 150+ 10 minute planning 

videos.

The Follow-Up email will include a link to the digital certificate. 

You can simply click the My Certificate URL to have the certificate 

open in a new browser window. Note that first and last names 

with over 50 characters each will be cropped. We cannot reprint 

or modify certificates.

The handout will be available during the webinar on the webinar 

side panel. Just download it!

If you would like to download the materials in advance go to 

www.shenkmanlaw.com blog post on the home page.

A recording of the webinar will be posted with materials to 

www.shenkmanlaw.com/webinars within a week following the 

program.

https://register.gotowebinar.com/register/3902875269454959119
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CLICK HERE FOR MORE INFORMATION.

https://www.birminghamepc.org/events/event/20746
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Register for this all day event! 

February 10, 2022

CLICK HERE FOR MORE INFORMATION.

http://www.cvent.com/events/23rd-annual-estate-tax-legal-financial-planning-seminar/event-summary-17ee47df74f645e1bb46871a7ce25d01.aspx
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Please Note:

1. This presentation does not qualify for 

Continuing Education Credit

2. After this event concludes, all 

registrants will receive an email with the 

Recording and Power Point slides



Structuring Medical Practices 

Under Stark And After 

Recent CMS Opinion

Presented by: 

Alan S. Gassman and Lester J. Perling

agassman@gassmanpa.com

Lester.Perling@nelsonmullins.com 

1245 COURT STREET, CLEARWATER, FL  33756 100 S.E. 3RD AVENUE | SUITE 2700 | FORT LAUDERDALE, FL 33394

A Special Broadcast

THANK YOU FOR PARTICIPATING!
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