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Article 1
Get your SLAT - That's Where It's At
(Part 2)

By: Alan Gassman and Christopher Denicolo
Find Part 1 in last week's Thursday Report HERE

The authors recently prepared such a letter to a sophisticated retired CPA client that was largely
similar to the following, although without the authors’ annotations in the footnotes, which provide
considerations regarding the design of a SLAT to reader of this article:

Dear Client:


https://gassmanlaw.com/wp-content/uploads/2021/05/The-Thursday-Report-Issue-303-1.pdf
https://gassmanlaw.com/wp-content/uploads/2021/05/The-Thursday-Report-Issue-303-1.pdf

It was a pleasure to speak with you on Friday. I thought that it would be useful to
reiterate much of what we discussed.

Under the federal estate and gift tax system, there is presently an $11,700,000 unified
estate and gift tax exemption. Under this exemption, a person can make large gifts which
reduce the exemption amount for both estate and gift tax purposes.

In addition, the first $15,000 of gifts per year given directly to any one person do not
count against the exemption. For example, if you gave your brother-in-law and his wife
830,000 in a given year, this would not count against your exemption. If you gave them
81,030,000 in a particular year, then your exemption would go down from $11,700,000 to
$10,700,000.

Under the Bernie Sanders proposed Estate and Gift Tax Reform Bill, the gift tax exemption
would come down to $1,000,000.

If you make a taxable gift of $120,000 this year that does not qualify for the 315,000, then
your lifetime exemption would be $880,000 after the Bernie Sanders Bill passes (if it
passes). Therefore, if you thereafter gift over the $15,000 per person per year amount,
then the reduction would be from $880,000, and the gift tax of at least 40% (and possibly
up to 65%) would be owed to the extent that you give in excess of the 3880,000 during
your lifetime.

In addition, the Bernie Sanders Bill would reduce the federal estate tax exemption to
$3,500,000 per person, so your exemption would be $3,380,000 if the reduction occurs
before or after you make a $120,000 reportable gift.

Even though it seems to me that it is unlikely that these provisions of the Bernie Sanders
Bill could pass, many clients are advancing their estate tax planning under the assumption
that something will happen eventually.

For example, the estate tax exemption is scheduled to come down to half of its otherwise
inflation-adjusted amount in 2026 (which is expected to be approximately $6,250,000),
and Congress could be in gridlock from now until well after 2026 on this issue.

Alternatively, a Democratic sweep of the House and Senate in 2022 could yield drastic
changes to the federal estate and gift tax law, similar to what has been proposed by Bernie
Sanders.

As a result, many married clients are entering into an estate planning trust arrangement
known as a “Spousal Lifetime Access Trust” (a “SLAT”) where one spouse forms an
irrevocable trust for the benefit of the other spouse and their descendants.

A combination of estate tax planning techniques that can be very effective for most
individuals in your situation involves the creation of a SLAT for your spouse and
descendants, and also a strategy called the “Installment Sale to a Defective Grantor
Trust” and involves the following principles:

1. You can establish one or more irrevocable trusts for the benefit of your
spouse and descendants that will pass estate tax-free but would be
disregarded for income tax purposes.

2. As a result of this, you can pay the income tax on the income of the trust,
without such payments being considered to be gifts for gift tax
measurement purposes. This means that your exemptions would not be



reduced and no gift tax would result from payments of income tax on the
trust.

3. In addition, you can exchange or sell assets to the trust in exchange for
other assets or a long-term low-interest note income tax-free, without this
being considered to be a gift. Further, the interest on the note (which can
be at a low rate) will not be considered as income to you for income tax
purposes as long as the trust is disregarded for income tax purposes.

4. In addition, if you are selling or transferring minority or non-voting
ownership interests in an LLC or other entity, then a discount may be taken
in determining the value of what is sold or transferred. For example, if an
LLC has $1,000,000 in underlying assets, and you transfer a 70% non-
voting interest to the trust, then the value of the 70% non-voting LLC
interest is probably worth something like $490,000 after accounting for a
30% valuation discount.

Please keep in mind that the Bernie Sanders Bill would grandfather arrangements put into
place using the above four advantages before the Bill passes, but would essentially take
away the right to use these four features in the future, or to make substantial changes to
arrangements in place on the day that the Bill passes.

An example of an appropriate SLAT arrangement might be as follows:

Howard has $1,500,000 worth of investments in an LLC that he has
owned for three or four years.

He would like to have the investments available to benefit his wife,
Wilma, for her lifetime, and then to pass to be held for the lifetime benefit
of their children, and later their grandchildren, without being subject to
federal estate tax.

Howard forms an irrevocable SLAT for Wilma and the children, and
names Wilma and their friend, Frieda, as the co-trustees. Howard will
have the right to replace the trustee of the trust at any time and for any
reason with an individual who is not related to Howard or employed by
him.

The trust provides that Wilma can make distributions to herself
based upon what is reasonably needed for her health, education,
maintenance, and support. Frieda, as an independent trustee who is not a
beneficiary of the trust, will have the power to distribute to Wilma any or
all of the Trust assets at any time and for any reason as Frieda determines
in her sole and absolute discretion, with no duty whatsoever to make any
such distribution.

The Trust also gives Wilma the right to redirect how the trust assets will
pass upon her death as long as they are used solely for their descendants.
This is known as a “limited power of appointment.”

In the example, Howard retains the right to replace trust assets with assets
of equal value, which makes the trust “disregarded” during Howard s
lifetime for federal income tax purposes. Additionally, Wilma's status as
the trustee of the trust and as a beneficiary of the trust also causes the trust



to be “disregarded” for federal income tax purposes during Howard's
lifetime.

This results in all income and deductions of the trust being reported on the
income tax return of the Grantor, or the joint income tax return of the
Grantor and the beneficiary/spouse, if the spouses file a joint Form 1040
income tax return.

The trustee of the SLAT should file a blank Form 1041 for the trust with
the Internal Revenue Service (IRS), along with a statement indicating that
the trust has been established and that all income and deductions will be
reported on Howard's tax returns. It is also prudent to include a list of the
income and deductions of the trust on the statement.

Additionally, the trust provides for Howard and Wilma's trusted
accountant, Alex, and Howard's cousin, Charles, to serve as independent
“Trust Protectors” who can amend the trust (but only with Wilma's
consent, or the consent of Howard and Wilma's common adult children)
under certain circumstances, such as to modify the trusteeship or change
the distribution standards applicable to the trust.

Howard makes a gift of $100,000 to the trust and provides that his four
children each have the right to withdraw up to $15,000 from the trust
within 60 days of when he makes the contribution. This will cause $60,000
of the contribution not to count against Howard'’s $11,700,000 estate and
gift tax exemption if he makes no other gifts to the children during the
year.

Howard also provides Wilma with a right to withdraw up to $5,000
from the trust within 60 days of his contribution. This allows for another
85,000 of the 3100,000 contribution to not be considered to be a gift that
will reduce Howard s lifetime exclusion. None of Wilma or the children
exercise their withdrawal rights.

Howard will, therefore, file a gift tax return in the following
calendar year showing use of only $35,000 of his $11,700,000 estate tax

exemption, so it will be $11,650,000, or will go to $965,000 if the Bernie
Sanders Bill passes.

Howard recapitalizes the ownership of his LLC so that he owns 1%
of the LLC as the sole voting member and 99% as a non-voting member.

Howard then sells his 99% non-voting member interest to Wilma and
Frieda, as co-trustees of the trust, in exchange for a long-term low-interest
promissory note.

If this occurs in May of 2021, then Howard and Wilma can use the lowest
interest rate that applies under the “Applicable Federal Rates” that are
issued by the IRS for March, April, and May of 2021. Howard's life
expectancy is 20 years, so his lawyer recommends a 20-year promissory
note so that if interest rates go up, the note will be locked into the low rate
now available for 20 years, which requires a minimum interest rate of
1.61% per year based upon the March 2021 Applicable Federal Rate for
“long-term” debt obligations (i.e., loans with a term of longer than 9
years).



Howard hires a valuation expert recommended by his certified public
accountant who reviews the information about the LLC and its investments,
and the valuation expert determines that a 30% valuation discount should
apply to the value of a non-voting interest in the LLC.

Therefore, the promissory note will be for just under $1,039,500,
and the annual interest payable will be approximately $16,735 per year
based upon an annual interest rate of 1.61%. The trustee will also be able
to prepay the note without penallty.

One variation to the above is for the promissory note to be “self-
canceling”, at least to some extent. This variation requires that the higher
interest rate be used on the promissory note in exchange for the promissory
note “canceling” if the Grantor (i.e., Howard) dies during the promissory
note term. The benefit of this technique is that the value of the note will not
be included in Howard's estate if he were to die during the note term. The
downside is that a higher interest rate must be used, which would require
additional amounts of payments to be made annually and which would
therefore increase Howard's gross estate for federal estate tax purposes.

The additional interest rate charged under a self-canceling installment note
(“SCIN”) is known as a “risk premium” and generally is based upon the
actuarial life expectancy if the Grantor/spouse is of reasonable health
when the note is entered into. It is usually appropriate that the
Grantor/spouse has at least a 50% chance of living to his or her actuarial
life expectancy. Normally, the note will need to balloon based upon the life
expectancy of the person when it is entered into.

For example, a 60-year-old has a life expectancy of 21.54 years
under the current actuarial tables, and said actuarial tables provide that
the applicable annual interest rate for a 21-year SCIN that would cancel if
the Grantor died during the 21-year term should be 3.578%. Therefore, if
the 60-year-old dies before the end of the 21-year promissory note term,
then the promissory note should not be considered as a taxable asset for
federal estate tax purposes.

For a 50-year-old, the life expectancy under the actuarial tables is
29.88 years, and the interest rate for a 29-year interest only SCIN would be
2.63%.

For many younger clients, it therefore makes sense to use a SCIN rather
than a conventional promissory note because the risk premium is low given
the relatively small likelihood that the person would die during his or her
actuarial life expectancy.

There are several guidelines that must be followed with respect to the creation and
operation of the SLAT, in order to help assure that the trust functions as intended and that
unintended adverse estate or gift tax consequences do not result. These guidelines are as

follows:

1. The trust must be funded solely by the grantor/spouse, and not by the
beneficiary/spouse.

If the spouse who is the beneficiary of the trust is shown to have made
contributions to it and is a beneficiary of assets so contributed, then that portion of
the trust that has been contributed by the beneficiary’s spouse will be considered to



be owned by the beneficiary/spouse upon his or her death. This can have adverse
tax and creditor protection consequences because the portion of the trust that is
considered to be owned by the beneficiary/spouse will be subject to estate tax upon
his or her death, and also will be subject to any creditor claims against the
beneficiary/spouse.

For this reason, we normally have the grantor/spouse as the sole
seller and contributor of assets to the trust because if the IRS were to determine
that a sale to the trust by the beneficiary/spouse was a “bargain sale/part gift,”
then the gift element would be considered to be a contribution in part by the
beneficiary/spouse, causing the assets to be subject to estate tax to that extent.

As a protective measure, we have a provision in our trusts which
provides that any contribution considered as having been made by the beneficiary s
spouse will go into a separate subtrust to benefit only descendants. Nevertheless,
the IRS may not respect such a “safety clause,” especially if the addition to the
trust § net value by the beneficiary spouse is intended, or the result of highly
aggressive conduct.

For example, if the grantor/spouse makes an $800,000 gift to the
trust and the beneficiary/spouse sells an asset to the trust for $1,100,000 (that is
later determined to be worth $1,300,000) in exchange for a $1,100,000 note, then
the beneficiary/spouse may be considered to be the owner of 20% of the trust
assets for estate tax purposes. The provision in our Trust Agreements should cause
20% of trust assets to be considered as held in a separate subtrust for the sole
benefit of the descendants of the spouses and not for the benefit of the
beneficiary/spouse.

1t is noteworthy that when a trust is considered to be created by one
spouse for income tax purposes (for example, because that spouse funded the trust
with a gift and retained the right to replace trust assets with assets of equal value),
then monies owed by the trust to the other spouse will cause interest income to the
other spouse and may cause an interest deduction to the grantor/spouse
depending on the circumstances (such as whether the spouses itemize their
deductions, and if the interest relates to a personal residence or business or
investment assets).

2. One potential issue is where assets contemplated for transfer are owned jointly
or in part by the beneficiary/spouse. As described above, it is important that the
beneficiary/spouse not be considered as a contributor to the trust because of the
adverse estate tax and creditor protection consequences that could result.

When the beneficiary/spouse has an ownership interest in assets that
the couple would like to have go into the SLAT, the grantor/spouse may purchase
those assets from the beneficiary/spouse by trading assets of equal value or giving
the beneficiary/spouse a bona fide promissory note that is enforceable under state
law.

For example, Howard and Wilma would like for Howard to donate
$100,000 to a trust for Wilma and descendants and sell an investment property that
Howard and Wilma own jointly that is worth $400,000 to the trust.

Howard may give Wilma 3200,000 from his checking account in
exchange for Wilma transferring her 50% ownership in the property to Howard.
Howard may then sell the property to the SLAT in exchange for a note.



As described above, if Wilma makes a sale or loans money to a trust
considered as owned by Howard for income tax purposes, then Wilma will have
taxable income that must be reported on her Form 1040 Income Tax Return or the
return that she and Howard file jointly, and Howard may or may not have a
corresponding deduction, depending on the circumstances (such as whether
Howard and Wilma itemized their deductions, and if the interest relates to a
personal residence or business or investment assets).

3. It is important to have a valuation report prepared by a qualified and reputable
valuation expert to support the sale price of the asset being sold. This can help
assure that the sale price is based upon the fair market value of the asset being
sold and that such sale price might withstand IRS scrutiny. Nevertheless, the IRS
may challenge the sale price and argue that the transaction was a “bargain sale”
whereby the excess in the value of the asset over the sale price is considered to
have been a gift made by the grantor/spouse.

One way to reduce the risk of a bargain sale characterization by the IRS would be
to have the grantor/spouse who is selling the asset do so with “valuation
adjustment clauses,” which would cause a change in the sale amount if it turns out
that the value of the assets transferred is more than the note received in exchange
forit.

1t is very important that precise language be used under these types of clauses
which specifically refers to if and when a court would make a determination of a
value other than what is used in a gift or sale transaction for federal gift tax
purposes. A recent court case reached an unintended result when interpreting a
valuation adjustment clause because the language did not contain the necessary
wording.

There are two different kinds of valuation adjustment clauses:

A. A commonly used valuation adjustment clause is a

“Wandry” clause, which is named after a recent court case in which a
court upheld use of this type of provision. The Wandry valuation
adjustment clause involves stating the assets being transferred in terms of a
specified dollar amount, rather than in terms of a percentage of ownership
in an entity. The goal is that the percentage of ownership of an entity or
asset transferred will be reduced if the IRS takes the taxpayer to court and
proves that the interest was worth more than agreed. An example of the
language used in this type of clause is as follows: “I hereby give to the
Trustee of ABC Trust an amount of non-voting ownership interests in ABC,
LLC worth 81,000,000 in exchange for a 31,000,000 promissory note.”

We typically would have a valuation report showing that $1,000,000 of
non-voting LLC interests are equivalent to a specified percentage of
ownership in the LLC (such as 65%). The result of the above language is
that, if it turns out that 65% of ABC, LLC is worth more than $1,000,000,
then the percentage given will be reduced to whatever is worth $1,000,000.

B. A second type of valuation adjustment clause is known as
a “King” clause, which also is named after a court case that approved this
type of provision. The King clause defines the assets transferred in terms of
a percentage of ownership as is typically done under a conventional
assignment document, but provides for the sale price and/or outstanding
balance of the promissory note to be adjusted based upon whether the



value of the assets transferred is determined to be greater than what is
contemplated under the documents.

An example of the language used in a King valuation adjustment cause is
as follows: “I accept a 31,000,000 promissory note for 65% of ABC, LLC,
but if it turns out that 65% of ABC, LLC is worth more than 31,000,000,
then the promissory note, with retroactive interest, will be for the
appropriate greater amount.”’

4. From an operational standpoint, the SLAT should be kept separate and apart
from the assets of the couple, and have its own separate checking or brokerage
account, and be considered a separate fiscal entity.

The SLAT does not need to file an income tax return or pay any
income tax, but it is best for the SLAT to have a separate taxpayer identification
number to help establish that it is a separate entity, and to facilitate it having its
own bank or brokerage account. The SLAT does need to file a blank Form 1040
income tax return with a statement that basically lets the IRS know that the income
and deductions of the SLAT are going onto the tax return of the donor, or the
married couple if they file jointly.

As mentioned above, there is no income tax on the sale of assets to a
trust that is disregarded for income tax purposes, and no interest considered to be
received or paid for income tax purposes when the trust owes money and pays
interest to the Grantor.

It is important that the interest payments be made at least annually
and that the terms of the documents are complied with to help assure that the trust
and the installment sale will be respected by the IRS.

5. A common question asked by clients is whether spouses can establish trusts for
each other and descendants. There is something known as the “reciprocal trust
doctrine” where the IRS has argued that each spouse would be considered as a
beneficiary of the trust that they have established, which could lead to the assets in
both trusts being included in the estate of the applicable Grantor and subject to the
creditor claims of the Grantor spouse.

There are two tax court cases and a few IRS rulings which have
permitted “reciprocal SLATs,” but our law firm does not recommend them or feel
comfortable installing these in the way that some estate planners might.

Our concern is that the tax court and IRS pronouncements do not
mention the creditor protection implications of reciprocal trusts. Specifically, if
under state law, a creditor can reach into a reciprocal trust that spouses establish
for each other (Which would be based upon a “state law reciprocal trust
doctrine”), then the IRS likely would take the position that the assets in each trust
are therefore subject to estate tax in the applicable Grantor's state.

There is a “common law” reciprocal trust doctrine that goes back to
England, which provides that if two people form trusts for each other at
approximately the same time and the trusts benefit each other, then creditors of
each person may reach into the trust established for them by their spouse as if they



had established the trust for themselves. Florida, like many other states, has
adopted the common law of England as it existed on July 4, 1776.

Therefore, our concern is that the trust would be subject to estate tax
if creditors can reach into the trust as a matter of state law.

For this reason, clients who would like to consider “reciprocal trusts” should
establish one or both trusts in an asset protection jurisdiction that does not allow
creditors into a trust even if it is formed and funded by a beneficiary, such as
Nevada, South Dakota, Alaska, and Delaware. Nevertheless, individuals residing
in non-asset protection jurisdictions, such as Florida, Texas, and California,
cannot be sure that the law of an asset protection jurisdiction where a trust is
formed would be applicable if the debtor/grantor of the trust, the beneficiary, and
the creditor are all in a state like Florida, Texas or California that does not
recognize the asset protection trust laws.

Therefore, the vast majority of our clients form one trust as a SLAT,
with the beneficiary spouse forming a trust solely for descendants that may be
situated in Nevada, South Dakota, Alaska, or Delaware but may allow one or both
spouses to become beneficiaries only if unexpected circumstances arise, and
individuals named as Trust Protectors have the discretion to add one or both
spouses as a beneficiary if and when such unexpected circumstances may arise.

Nevertheless, it may be of interest that trusts that provide only for the health,
education, maintenance and support of one or more beneficiaries may be moved to
Nevada, South Dakota, Delaware or another asset protection jurisdiction in order
to provide for independent Trust Protectors to have the ability to add the
grantor/spouse as a beneficiary of the trust if and when certain circumstances
occur. This approach can add additional flexibility, while likely avoiding any
adverse estate tax or creditor issues based upon the laws of the above-referenced
Jjurisdictions providing that the creditors of a grantor of an Irrevocable trust
cannot reach into a trust established for the Grantor s benefit.

Unexpected circumstances may include divorce and significant
financial misfortune (such as the Grantor s net worth dropping below a certain
threshold which is far lower than the Grantor s net worth as of creation of the
trust).

As a practical matter, most couples who have estate tax issues
should be able to live comfortably on the assets not going into the SLAT,
promissory notes that the SLAT may owe the Grantor/spouse, and promissory
notes that may be due from an irrevocable trust established solely from
descendants (a “Descendants’ Trust), without ever having to worry about whether
they might need to invade a Descendants’ Trust.

As a worst-case scenario, the Descendants’ Trust might make
distributions to descendants who might then loan money or provide financial
assistance for parents, although there cannot be an agreement or understanding
that this would ever occur when a Descendants’ Trust is formed and funded.

Please do not hesitate to contact us if you have any questions or if you would like to discuss
this further.

We appreciate the opportunity to be of service.

As described above, the SLAT is a versatile and flexible planning tool that can be a great
fit for many clients’ situations. The SLAT can provide both advantages and be subject to



limitations or potential issues. It is therefore important to assure that the clients are aware of
potential restrictions and implications of establishing and funding a SLAT and to program in as
much flexibility as possible.

One question is if the beneficiary/spouse is considered to have made a gift by not withdrawing
amounts as needed for health, education, maintenance, or support when he or she has the right to
do so. This is a possible issue, although, to the authors’ knowledge, it has not been argued
successfully by the IRS. Nevertheless, the adverse effects of the spouse being considered as
having made a gift to the Trust could be catastrophic because if the spouse makes a contribution
to the Trust that benefits him or her, then the value of the Trust attributable to such gifts will be
subject to estate tax upon his or her death and may be subject to his or her creditor claims.

It should be possible for the beneficiary/spouse to choose an independent trustee who can give the
spouse unlimited amounts based upon the HEMS standard, but might be best to limit the scope of
potential Trustees that the beneficiary/spouse can appoint to any one or more listed individuals or
trust companies. In any event, it is advisable that no such independent trustee should be a relative
or employee of the Grantor or the Grantor’s spouse, and that there be no pre-existing
understanding that the independent trustee would give the beneficiary/spouse “whatever he or she
wants.” By the same token, it is common not to have an independent trustee who could give the
assets of the Trust to the beneficiary/spouse in case some undue influence on both the
beneficiary/spouse and the independent trustee were to apply. Notwithstanding the above, it is
common to have Trust Protectors appointed to be able to amend a Trust, and they may be given
the power to direct the assets to the spouse.

It is important to assure that the power of appointment be structured as a “limited” or “special”
power of appointment, and not as a general power of appointment. A limited or special power of
appointment is a power of appointment which is exercisable in any manner other than in favor of:
(1) the powerholder herself; (2) the powerholder’s creditors; (3) the powerholder’s estate; or (4)
the creditors of the powerholder’s estate. If a power of appointment allows the powerholder to
exercise the power in favor of any one or more of the four above potential appointees, then the
power will be considered as a general power of appointment, and the assets subject to the power
will be included in the powerholder’s gross estate for federal estate tax purposes and probably
would be subject to the powerholder’s creditors under estate law.

Another consideration is whether the exercise of the limited power of appointment should be
exercisable solely with the consent of one or more parties so as to prevent unwise or improper
exercise. This approach is less common, as typically the class of appointees would be restricted
so as to limit the possibility of undue influence or improper exercise of the power of appointment.

An exception to grantor trust status applies if any and all distributions to the beneficiary/spouse
must be approved by an “adverse party” and the spouse is not a trustee of the Trust. If the
beneficiary/spouse is the Trustee and beneficiary of a SLAT, then it generally will be considered
to be a grantor trust owned by the grantor for income tax purposes until the spouse resigns from
being the Trustee.

In that event, the Trust may not be considered as owned by the grantor for income tax purposes
unless the grantor obtains another “grantor trust power” over the Trust, such as the right to replace
trust assets with assets of equal value.

For this reason, most well-drafted SLATSs provide that no distributions will be made to the
beneficiary/spouse without the approval of at least one other beneficiary of the Trust.

Families having several children and grandchildren typically have no problem with this standard
because if no child or grandchild will approve a distribution, they can simply be disinherited
under the exercise of the beneficiary/spouse ‘s power of appointment.



This is a good reason to let the spouse’s power of appointment be exercisable to charity in case
there is family squabbles or the spouses wish to disinherit members of the family for actions taken
after the grantor/spouse’s death.

Another common power is to give the Trust Protector the power to give the surviving spouse the
right to direct Trust assets to creditors of his or her estate, which should be a general power of
appointment. This approach might be attractive where the estate tax is not as much as a
consideration as the income tax because giving the beneficiary/spouse a general power of
appointment will cause the assets to be considered as owned by him or her for federal estate and
income tax purposes to allow for the assets of the Trust to receive a new income tax basis equal to
fair market value upon her death.

Trust Protectors may also be given the power to have other older relatives have a similar power to
get a new income tax basis on the death of a powerholder.

Under the present law, it does not appear that the powerholder needs to be a beneficiary of the
Trust in order to cause this to happen.

This result seems too good to be true and may, therefore, be eliminated in future tax law changes.

It might be possible for the grantor/spouse and beneficiary/spouse to split the gift made to the
SLAT under the “gift-splitting rule” notwithstanding that the beneficiary/spouse is a beneficiary
of the trust. The effect of the split gift is that the gift is treated as having been made one-half by
each spouse for federal estate and gift tax purposes, therefore reducing each spouse’s exclusion
amount by one-half of the value of the gift.

The IRS takes the position that a spouse cannot split a gift to a trust that he or she is a beneficiary
of, but the courts have limited this to situations where it is reasonably expected that the spouse
will benefit from the trust, or that the amount that can be split will be reduced by whatever portion
of the trust that would be expected to benefit the spouse.

If Mr. and Mrs. Smith have $100,000,000 in joint assets, and the trust provides that Mrs. Smith
can only access the trust if and when needed for health, education, and maintenance after taking
into account other sources of income and resources, then it appears the gift can be split.

If this is an 1ssue and the trust indicates that Mrs. Smith’s cumulative benefits from the trust
cannot exceed $4,000,000, then she should be able to split the gift to the extent of at least
$5,000,000 ($9,000,000 minus $4,000,000) in the above example.

The vast majority of SLATs are prepared and implemented by individuals who reside in States
that would allow creditors to reach into a trust where the Grantor is a beneficiary. This follows the
English common law and was the law of all 50 states until the 1990s when Alaska passed a trust
law which basically provides that a grantor’s creditors cannot reach into an Irrevocable trust
where the Trustee has the discretion to make distributions to the grantor.

As the result of this, it appears that a SLAT formed by a family who resides in an APT Trust
jurisdiction may provide that the Grantor will be a beneficiary of the trust, although the IRS has
not heartily endorsed this.

Therefore, individuals who reside in APT jurisdictions may want to provide that Trust Protectors
can add the Grantor to the trust at their discretion so that the Grantor is not considered to be a
beneficiary of the trust. This assumes that the Trust Protectors are not “fiduciaries” and have full
discretion as to whether to add the Grantor or not.

Families residing outside of Asset Protection Trust jurisdictions need to be even more careful
because we do not yet have many court cases on the question of whether the law of a non-APT



jurisdiction will apply to a trust where the Grantor, beneficiaries, and creditors involved in the
situation are in a state that does not recognize the APT rules.

As an additional safeguard, we recommend that grantor cannot be added by as a beneficiary by
the Trust Protectors unless an unexpected “event of independent significance” occurs, such as in
the event of a divorce or if the Grantor’s assets and earnings become insufficient to support him,
or his net worth drops below a certain level.

In addition, such trust agreements should specifically provide that the Grantor is not a beneficiary
that could be made to be a discretionary beneficiary in Nevada or South Dakota.

A Private Letter Ruling issued by the IRS in 2009 (PLR200944002) held that an irrevocable trust
established by a grantor which he is the beneficiary would not be subject to estate tax in the
grantor’s estate if the grantor’s creditors cannot reach into the Trust under state law, so long as the
grantor is not the trustee and there is not an understanding or pre-existing arrangement between
the grantor and trustee that trustee’s exercise his discretion to make distributions to or for the
benefit of the grantor.
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By: Alan Gassman and Wesley Dickson

Find Part 1 in last week's Thursday Report HERE
LAW:
Exemption for Life Insurance:

The cash surrender value of an insurance policy issued on the life of a citizen or resident of
Florida and the proceeds of an annuity contract issued to a citizen or resident of Florida (in
whatever form) cannot be attached, garnished or become subject to legal process in favor of any
creditor of the insured or of any creditor of the person who is the beneficiary of such annuity
contract, unless the policy or annuity was effected for the benefit of such creditor. F.S. § 222.14.
This provision protects the cash surrender value of an insurance policy from a creditor of the
insured and not any other party. See In re Allen, 203 B.R. 786 (Bkrtcy. M.D. Fla. 1996); In re
Lowery, 272 B.R. 317 (Bkrtcy. M.D. Fla. 2001). The protection afforded an annuity appears to be
more expansive, protecting the proceeds of any annuity contract from “any creditor of the person
who is the beneficiary of such annuity.”

Tenancy by the Entireties:

Although technically not an exemption, Florida law recognizes TBE, a form of ownership that
can only exist between two individuals who are married to each other. Estate of Berlin v. Pecora,
968 So0.2d 47 (Fla. 4th D.C.A. 2007); In re McRae, 282 B.R. 704 (2002); In re Koesling, 210
B.R. 487 (1997); and Amsouth Bank of Florida v. Hepner, 647 So.2d 907 (Fla. 1st D.C.A. 1994).

Property owned as TBE under Florida law cannot be reached to satisfy the claims of a creditor of
only one spouse. See In re Collins, 28 Fla. L. Weekly Fed. B 6a (2019); In re Himmelstein, 203
B.R. 1009 (Bankr. M.D. Fla. 1996); Bridgeview Bank Group v. Callaghan, 84 S.3d 1154 (Fla. 4th
D.C.A. 2012); In re Sinnreich, 391 F.3d 1295 (Cir. 11, 2004); Beal Bank, SSB v. Almand and
Associates, 780 So0.2d 45 (Fla. 2001); Neu v. Andrews, 528 So. 2d 1278 (Fla. 4th D.C.A. 1988);
Losey v. Losey, 221 So0.2d 417 (Fla. 1969); and Winters v. Parks, 91 So.2d 649 (Fla. 1956). See
also, Sitomer v. Orlan, 660 So.2d 1111 (Fla. 4th D.C.A. 1995) (TBE property is not divisible by or
on behalf of one spouse acting alone and thus, may not be seized to satisfy the obligations of only
one spouse.

In Florida, a married couple can own real property as TBE. Beal Bank, SSB v. Almand and
Associates, 780 So0.2d 45 (Fla. 2001); In re Suggs’ Estate, 405 So.2d 1360 (Fla. 5th D.C.A. 1981);
Losey v. Losey, 221 So0.2d 417 (Fla. 1969); Losey v. Losey, 222 So.2d 791 (Fla. 3rd D.C.A.
1969); Lauderdale v. Lauderdale, 96 So.2d 663 (Fla. 3rd D.C.A. 1957); Kerivan v. Fogal, 156 Fla.
92,22 So.2d 584 (1945); and Giachetti v. Giachetti, 157 Fla. 259, 25 So.2d 658 (1946).

Florida law also permits ownership of personal property in TBE. Cohen v. Mathews, 307 Fed.
Appx. 266, (11th Cir. 2009); Estate of Berlin v. Pecora, 968 So.2d 47 (Fla. 4th D.C.A. 2007); In re
McAnany, 294 B.R. 406 (Bankr. M.D. Fla. 2003); Beal Bank, SSB v. Almand and Associates, 780
So.2d 45 (Fla. 2001); Cacciatore v. Fisherman’s Wharf Realty Ltd. Partnership ex rel. Emalfarb
Investment Corp., 821 So.2d 1251 (Fla. D.C.A. 2002); In re Bundy, 235 B.R. 110 (Bankr. M.D.
Fla. 1999); In re Campbell, 214 B.R. 411 (Bankr. M.D. Fla. 1997); Lapp v. U.S., 316 F. Supp. 386
(S.D. Fla. 1970); Bailey v. Smith, 89 Fla. 303, 103 So. 833 (1925); Winters v. Parks, 91 So.2d 649
(Fla. 1956); Lauderdale v. Lauderdale, 96 So.2d 663 (Fla. 3rd D.C.A. 1957); Anderson v. Carter,


https://gassmanlaw.com/wp-content/uploads/2021/05/The-Thursday-Report-Issue-303-1.pdf
https://www.google.com/maps/search/210+B.R.+487?entry=gmail&source=g

100 So.2d 831 (Fla. 2nd D.C.A. 1958); Lacker v. Zuern, 109 So.2d 180 (Fla. 2nd D.C.A.1959);
Tingle v. Hornsby, 111 So.2d 274 (Fla. 1st D.C.A. 1959); Lerner v. Lerner, 113 So.2d 212 (Fla.
2nd D.C.A. 1959); Crawford v. U.S. Fidelity & Guaranty Co., 139 So0.2d 500 (Fla. 1st D.C.A.
1962); Colclazier v. Colclazier, 89 So.2d 261 (Fla. 1956); and Doing v. Riley, 176 F.2d 449 (5th
Cir. 1949).

A married couple that receives and holds title to real estate in their names (e.g., John Doe & Mary
Doe, husband and wife) is presumed to own it in TBE unless the deed expressly indicates
otherwise. The United States Bankruptcy Court for the Middle District of Florida in the case In re
Matthews, discussing the ruling in the above-referenced Beal Bank case, found that, “[i]n real
property matters . . . Florida has long followed the rule that real property titled in both a husband
and wife’s name is presumed to be held as a tenancy by the entireties.” 360 B.R. 732, 741; See
also, Knapp v. Fredricksen, 4 So.2d 251, 148 Fla. 311 (Fla. 1941); Strauss v. Strauss, 3 So0.2d 727,
148 Fla. 23 (Fla. 1941); Kollar v. Kollar, 21 So.2d 356, 155 Fla. 705 (Fla. 1945); Losey v. Losey,
207 So.2d 283, quashed 221 So.2d 417, opinion conformed to 222 So,2d 791 (Fla. 3rd
D.C.A.1968); In re Silvian’s Estate, 347 So.2d 632 (Fla. 4th D.C.A. 1977); Roger Dean
Chevrolet, Inc. v. Fischer, 217 So.2d 355 (Fla. 4th D.C.A. 1969); Amsouth Bank of Florida v.
Hepner, 647 So0.2d 907 (Fla. 1st D.C.A. 1994); Schoenrock v. Schoenrock, 202 So.2d 571 (Fla
2nd D.C.A. 1967); and In re Suggs’ Estate, 405 So.2d 1360 (Fla. 5th D.C.A. 1981).

There is also a presumption of ownership in TBE for married couples as to bank accounts. See
Beal Bank, SSB v. Almand and Associates, 780 So.2d 45 (Fla. 2001) which reversed prior case
law holding that no such presumption applies to any type of personal property and holds that a
presumption does apply to bank accounts. See also Xayavong v. Sunny Gifts, Inc., 891 So.2d
1075 (Fla. 5th D.C.A. 2004), providing, “In Beal Bank the Supreme Court extended the rebuttable
presumption of tenancy by the entireties to financial accounts and apparently to other personal
property.” Nonetheless, questions remain as to the application of this presumption to other types
of personal property. The Court in In re Matthews found that See e.g., In re McAnany, 294 B.R.
406 (Bankr. M.D. Fla. 2003), providing, “the Florida Supreme Court’s decision in Beal Bank does
not extend the presumption of tenancy by the entireties to all personal property. If the Florida
Supreme Court wanted to extend the presumption of tenancy by the entireties to all personal
property it clearly could have. However, the court chose not to do so and spoke in regards to bank
accounts throughout the entire opinion.” See also, Gibson v. Marr, 395 So.2d 1278 (Fla. 4th
D.C.A. 1981); Dickey v. Kaiser Aluminum & Chemical Sales, Inc., 286 F.2d 137 (Cir. 5 1960);
and In re Allen, 203 B.R. 786 (Bkrtcy. M.D. Fla. 1996). If the rule in Beal does not apply to other
types of personal property, it may be necessary to prove that TBE ownership exists unless
documentation related to title of such property expressly indicates it is held in TBE. Id. According
to case law, the burden of proof may be high. See Terrace Bank of Florida v. Brady, 598 So.2d
225 (Fla. 2nd D.C.A. 1992), which applies a clear and convincing standard. But see Cohen v.
Mathews, 307 Fed. Appx. 266, (11th Cir. 2009), providing “there is no support for the contention
that the Beal Bank presumption does not apply to personal property other than bank accounts.
While the personal property at issue in Beal Bank was bank accounts, later cases have applied
Beal Bank to other forms of personal property. See Cacciatore v. Fisherman’s Wharf Realty Ltd.
P’ship, 821 So.2d 1251, 1253 (Fla. Dist. Ct. App. 2002) (extending Beal Bank to stock
certificates); Kossow, 325 B.R. at 485 (applying Beal Bank to household furnishings).” See also
In re Daniels, 309 B.R. 54, 59 (Bankr. M.D. Fla. 2004) which provided, “while the court in Beal
Bank explicitly addressed an issue involving only marital bank accounts, the court also discussed
in detail ownership issues surrounding marital personal property in general and expressly
concluded that strong policy reasons exist for extending the tenancy by the entireties presumption
to jointly owned marital personal property, not just to financial accounts.” In re Caliri, 347 B.R.
788 (2006) extended Beal to an interest in a catamaran. See also, In re Newcomb, 23 Fla. L.
Weekly Fed. B496a (M.D. Fla. 2012), extending the holding of Beal to joint tax refunds. Florida
Statutes § 655.79(1) provides that any account that is held in the name of two persons who are
married to each other will be considered to be held in TBE. Therefore, unless the account
documentation otherwise specifically disclaims a TBE form of ownership, it is presumed that



such an account is held in TBE. Property held in TBE is considered held “per tout,” that is, the
whole, not a share or divisible part. Such property belongs to neither spouse individually and any
assignment or transfer of property in such an account requires the consent of both spouses.

Please note that bank and financial accounts may need to be located in a state that recognizes
tenants by the entireties. In the 19 Middle District of Florida bankruptcy case of In re Kant,
Judge Glen found that a mutual fund account opened with by a Florida married couple with
Strong Mutual Funds in Wisconsin could not qualify as a tenancy by the entireties asset because
Wisconsin did not recognize Tenancy by the Entireties. While we were taught in law school that
the characterization of an intangible asset would be determined by the residency of the owners,
we have not been able to find solid support for this proposition. Nevertheless, we are unaware of
any appellate court decisions, except for the 2019 decision in Wells Fargo Equip. Fin. v. Retterath,
2019 WL 1574686 (Iowa, April 12, 2019). (LISI commentator J Adkisson wrote an interesting
article on this case entitled, lowa Supreme Court Serves Up a Shotty Charging Order Opinion in
Retterth. The article can be found at, and then we will give the HTTP site.)

Additionally, the Matthews court determined that “the proof [of the intention to hold property
as tenancy by the entireties] had to ‘assure that the tenancy was not a hurried, after-the-fact
creation used for purposes of insulating property from the claims of creditors of one of the
spouses.” It is worth noting that some of the deeds conveying land from H to W were drafted by
H from a rudimentary quitclaim deed form, on which he hand-wrote the names of the Grantor, the
Grantees, and the legal description in cursive. This helps to show that the transfers between H and
W might have been hurried. Further, the deeds do not indicate any consideration offered by W in
exchange for interests in the properties. H informed the court through an affidavit that the
interests he transferred were in consideration of “the expenses [W] paid for his medical and legal
care and support.” Clampitt at 4. The Bankruptcy Court for the Middle District of Florida held in
the 1996 case In re Allen that, “to prove [the intent to hold property as tenancy by the entireties],
there must [be] more than mere testimonial assertions by the Debtor, and some documentary proof
is needed.” 203 B.R. 786, 791 (citing In re Stanley, 122 B.R. at 604). H and W offered no other
documentary evidence that the transfers of property interests were in consideration of W’s care
and support.

For these, and other reasons, the authors commonly recommend that the clients establish a limited
liability company in Florida as tenants by the entireties. That LLC can take title to one or more
accounts to eliminate the risk and inconvenience of determining whether one or more accounts
will qualify as being held by tenants by the entireties. If that LLC is also partly owned by a 3rd
party, then the married couple may also have what is often referred to as charging order protection
if there was a judgment against both of them or one spouse dies or there is a divorce and a
judgment arises against the surviving spouse or one of the divorcing spouses.

To avoid questions regarding the character of ownership of personal property between spouses
whenever possible documents of title should expressly indicate ownership in TBE. In re Golub,
80 B.R. 230 (Bkrtcy. M.D. Fla. 1987) and Beal Bank, SSB v. Almand and Associates, 780 So.2d
45 (Fla. 2001) (“an express designation on the signature card that the account is held in tenancy
by the entireties ends the inquiry as to the form of ownership.”). Although the presumption of
TBE does apply for bank accounts, it is recommended that the signature card for the account
expressly provide that the account is held in TBE. It is also recommended that some
documentation related to the bank account exist that authorizes either spouse to act for the other
regarding writing a check on the account. Id.

Although the Florida Supreme Court’s Beal decision was with respect to ownership of bank
accounts, it is possible that the court intended to extend the presumption of TBE to all types of
personal property. In Beal, the court stated:
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Although we understand the considerations that originally led to this Court’s decision not to adopt
a presumption of tenancy by the entireties in personal property similar to that in real property, we
conclude that stronger policy considerations favor allowing the presumption in favor of tenancy
by the entireties when a married couple jointly owns personal property. (Emphasis supplied.)

At least as to bank accounts, Beal held, “as between the debtor and a third party-creditor...if the
signature card of the account does not expressly disclaim the tenancy by the entireties form of
ownership, a presumption arises that a bank account titled in the names of both spouses is held in
tenancy by the entireties.” Of course, the Beal court also held that this presumption can be
overcome by proof to the contrary. The burden of proof, that is, a preponderance of the evidence,
is on the creditor.

In Hector Supply Co., the court held that an “express designation on the signature card that the
account is held in tenancy by the entireties ends the inquiry as to the form of ownership.” In other
words, such a designation provides conclusive evidence of ownership in TBE. See also, Morse v.
Kohl, Metzger, Spotts, P.A., 725 So0.2d 436 (Fla. 4th D.C.A. 1999), holding that when the
signature card specifically provides that a bank account in is held in TBE extrinsic evidence is not
permitted to disprove the account is not held in TBE. See also Sheeler v. United States Bank of
Seminole, 283 So.2d 566 (Fla. 4th D.C.A. 1973) which was cited in the Beal Bank opinion.

Beal also held that “a statement on the signature card that the bank account is titled in the name of
husband and wife is held as a joint tenancy with right of survivorship does not alone constitute an
express disclaimer that an account is not held as tenancy by the entireties.” See Beal Bank, SSB v.
Almand and Associates, 780 So.2d 45 (Fla. 2001). If the signature card does not expressly
disclaim the existence of a TBE, the presumption arises in favor of TBE. Id. See also Cohen v.
Mathews, 307 Fed. Appx. 266, (11th Cir. 2009) for a similar holding as to a stock certificate.) (If
the signature card expressly disclaims ownership of an account in TBE no presumption will be
recognized by a court. Id. Except in the case of fraud, such an express disclaimer will preclude a
husband and wife from claiming the account is held in TBE. Id. Furthermore, entities account
status will be disclaimed “if the financial institution affirmatively provides the depositors with the
option on the signature card to select a tenancy by the entireties among other options, and the
depositors expressly select another form of ownership option of either a joint tenancy with right
of survivorship or a tenancy in common.” See Wexler v. Rich, 37 Fla. L. Weekly D460a.

If the account agreement offers “with right of survivorship” (“WROS”) or leaves a blank space
where the couple could have written in “TBE” or “Tenancy by the Entireties,” then the question
arises as to whether this was a choice that should have been taken. In the above-referenced case In
re Matthews, the Bankruptcy Court found that the stocks owned by the debtor and his wife were
not protected TBE assets, even though the stock certificates did not include the option to check a
“TBE” box. In explaining its reasoning, the court indicated that the Debtor should have known
that joint tenants with right of survivorship is not the same as tenants by the entireties because he
was “a sophisticated businessman” and could have written the correct term of art in t.

Additionally, the Matthews court noted that the Mutual Fund Account purchased jointly by the
debtor and his wife included an option for TBE, which the couple did not check.

The court held:

Section C of the Investment Application required Debtor and Mrs. Mathews to list their form of
ownership. (Id. at p. 3.) They checked the box labeled "Joint Tenant (JT)" (Id.) Section C also
contained a box for tenants by the entirety under the heading "Other Joint Ownerships". The box
stated:

[] Tenants by Entirety -- First client and second client as tenants by entirety. Available only
between husband and wife in the states of: AR, DE, D.C., FL, HI, NY, MD, MA, MS, MO, NJ,
OK, PA,RI, TN, VT, VA, WA, WY.



(Id.) Debtor and Mrs. Mathews did not check the tenants by entirety box, but instead checked the
Joint Tenant box. The account statement for the Mutual Fund Account (the "Account Statement")

also lists Debtor and Mrs. Mathews as owning the account as joint tenants. (Debtor's Ex. 22.) In re
Mathews, 360 B.R. 732, 739 (Bankr. M.D. Fla. 2007)

The debtor in Matthews indicated that he did not fill out the forms, but rather “relied on his
broker to complete the application in accordance with his directions.” The court did not find this

argument to be persuasive, however, again noting the sophistication and business prowess of the
debtor. Id. at 15.

If one spouse can withdraw funds from a bank account without the consent of the other spouse,
this authority will not frustrate the TBE. See Beal Bank, SSB v. Almand and Associates, 780
So.2d 45 (Fla. 2001). Nonetheless, the account agreement must grant each spouse the authority to
act for the other. Id.

To establish a TBE in Florida the following unities must exist at the time of formation or
acquisition. If any single unity does not exist at the time of acquisition or formation, then tenancy
by the entireties will not exist. If it does not start out as a tenancy by the entireties asset, it cannot
be “fixed” except by re-conveyance, such as by opening a new and separate TBE account and
transferring all the money from the non-TBE account to the new TBE account. The unities are as
follows:

Time;

Title;

Interest;
Possession;
Survivorship; and
Marriage.

Estate of Berlin v. Pecora, 968 So0.2d 47 (Fla. 4th D.C.A. 2007); Beal Bank, SSB v. Almand &
Assocs., 780 So0.2d 45 (Fla. 2001); Junk v. Junk, 65 So.2d 728 (Fla. 1953); Andrews v. Andrews,
155 Fla. 654, 21 So0.2d 205 (1945); and In re Caliri, 347 B.R. 788 (2006).

A TBE is created when one spouse conveys the property from his or her sole ownership to both of
them jointly. See F.S. § 689.11(1)(b); Clemons v. Thornton, 993 So.2d 1054, 1055 (Fla. 1st DCA
2008). Under common law an owner of real estate could not execute a deed transferring real
estate to himself or herself and to his or her spouse as TBE because the unities of time and title
would not be met. Thus, to satisfy these requirements, the owner would convey the real estate to
a “straw person” who would immediately reconvey it to the original owner and her or his spouse
as TBE. Florida eliminated the necessity of using a straw person as to real estate to satisfy the
unities of time and title when establishing a TBE by statute with the amendment of F.S. §
689.11(1). For an excellent discussion of the law in this area, see Buzby-Walt, “Are Florida Laws
on Tenancy by the Entireties in Personalty as Clear as We Think?,” 65 Fla. Bar Jrnl. 52 (Sept/Oct.
2011). For further discussion of the law in this area, see Gassman & Pless, “Florida Supreme
Court Cases Confirm Tenancy by Entireties in Personal Property,” LISI Estate Planning
Newsletter #1887 (November 8, 2011) at http://www.leimbergservices.com.

Upon the death of one spouse the TBE estate vests in the surviving spouse and becomes the
individually owned property of such spouse. Estate of Berlin v. Pecora, 968 So0.2d 47 (Fla. 4th
D.C.A. 2007); Cacciatore v. Fisherman’s Wharf Realty Ltd. P’ship, 821 So.2d 1251 (Fla. 4th
D.C.A. 2002); Colclazier v. Colclazier, 89 So0.2d 261 (Fla. 1956); Baumgardner v. Kennedy, 343
So.2d 1323 (Fla. 3rd D.C.A. 1977); Menendez v. Rodriguez, 106 Fla. 214, 143 So. 223 (1932);
Knapp v. Fredricksen, 148 Fla. 311, 4 So. 2d 251 (1941); Bamber v. Bamber, 216 So.2d 806 (Fla.
3rd D.C.A. 1968); Bendl v. Bendl, 246 So.2d 574 (Fla. 3rd D.C.A. 1971); Anderson v. Trueman,
100 Fla. 727, 130 So. 12 (1930); Logan Moore Lumber Co. v. Legato, 100 Fla. 1451, 131 So. 381
(1930); and Winters v. Parks, 91 So.2d 649 (Fla. 1956).
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It is important to note that the use of TBE for asset protection purposes has its limitations. For
instance, divorce severs the TBE estate. Furthermore, as previously noted death severs the TBE
estate. No one can predict when a spouse might die. An unexpected death could lead to disastrous
results for an asset protection plan that is based on TBE property. Finally, laws can change by
statute or can be eroded by judicial mandate. For example, in U.S. v. Craft, 122 S. Ct. 1414
(2002), the Service successfully argued that TBE does not protect the interest in entireties
property of a debtor-spouse from a federal tax lien under § 6321 of the Internal Revenue Code.
But see U.S. v. Adent, 821 F.3d 911 (2d Cir. 2016) (describing some of the factors in avoiding a
forced sale for property owned as joint tenancy with right of survivorship). Chuck Rubin’s, “US v.
Adent: Jointly Owned Property and IRS Liens and Foreclosures,” LISI Estate Planning
Newsletter #97 (July 25, 2016) at http://www.leimbergservices.com provides a brief but
thorough discussion of the considerations at stake in Adent. See also Howard D. Popky et ux. v.
United States) (No. 04-2798) (United States Court of Appeals for the Third Circuit). Other federal
agencies that have equivalent powers to the IRS under US Code are the Federal Trade
Commission, Securities Exchange Commission, and CMS (Medicare) to collect penalties.

Criminal courts have similar rights as to enforcement of restitution, and family law judges may
place an individual in jail on contempt for failure to transfer tenancy by the entireties assets that
have been fraudulently transferred to a non-debtor spouse by a spouse who owes property
settlement or alimony.

Notwithstanding the limitations of using TBE as an asset protection strategy, TBE can provide
planning flexibility. For a client who is subject to a lawsuit or a foreseeable claim, owning assets
in TBE may provide a mechanism that enables the client to engage in prudent asset protection
planning without subjecting the client’s transfers to scrutiny as fraudulent transfers. See F.S.
§726.102(2)(c) and (12), F.S. § 726.105 and E.S. § 726.106. As certain cases suggest, planners
should never discard the opportunity to argue that a TBE estate exists. See e.g., Estate of Berlin v.
Pecora, 968 So.2d 47 (Fla. 4th DCA 2007).

Section 541(b)(2)(B) of the Bankruptcy Code applies to all bankruptcy cases regardless of which
exemption system (that is, state law or the bankruptcy exemptions) governs a case. This provision
provides an exemption for a debtor’s interest in property held in TBE or as a joint tenant
immediately prior to the commencement of the case to the extent that such interest is exempt from
process under applicable nonbankruptcy law.

A transfer of non-exempt wealth into TBE does should not shield a fraudulent transfer claim. See
e.g., In re Titus, 479 B.R. 362 (Bkrtcy. W.D. Pa.2012).

Fraudulent Transfers:

Florida’s version of the Uniform Fraudulent Transfer Act (“FUFTA”) was first enacted in 1987
and is set forth in Chapter 726 of the Florida Statutes. If FUFTA does not address a fraudulent
transfer issue, “the principles of law and equity, including the law of merchant and the law
relating to principal and agent, estoppel, laches, fraud, misrepresentation, duress, coercion,
mistake, insolvency, or other validating or invalidating cause, supplement those provisions.” F.S.
§ 726.111. Thus, a court can take into account equitable considerations. Section 726.112 of the
Florida Statutes mandates that FUFTA “be applied and construed to effectuate its general purpose
to make uniform” the fraudulent transfer law “among states enacting it.”

To understand FUFTA it is important to understand the definitions of its important terms. See
F.S. § 726.102. For purposes of FUFTA:

An “asset” is any property of a debtor, however, the term does not include the following assets:

Property to the extent it is encumbered by a valid lien;
Property to the extent it is generally exempt under nonbankruptcy law. See Rubenstein v. Com’r.,
134 T.C. No. 13 (2010). (Florida homestead is not “generally exempt under nonbankruptcy law”
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when debtor is involved in a tax collection matter with the IRS.) For an excellent analysis and
discussion of the Rubenstein case see, Baskies, “Recent Court Decision Highlights a Limit to
Asset Protection Planning,” 37 EP 9 (Sept. 2010)[Alan to read the above case and see what
Gassman Markham mentions about it].

An interest in property that is owned in TBE to the extent such property is not subject to process
by a creditor who possesses a claim against only one tenant. A transfer of non-exempt wealth into
TBE does should not shield a fraudulent transfer claim. See e.g., In re Titus, 479 B.R. 362
(Bkrtcy. W.D. Pa. 2012).

Thus, the fraudulent transfer rule in Florida does not apply to the transfer of an asset that is
exempt from process. In re Montemoino, 491 B.R. 580 (Bankr. M.D. Fla. 2013); Calarese v.
Weissfisch, 2012 WL 1859417 (Fla. Dist. Ct. App. 3d 2012). In re Mathews, 360 B.R. 732
(Bankr. M.D. Fla. 2007); In re Wingate, 377 B.R. 687 (Bankr. M.D. Fla. 2006); In re Jennings,
332 B.R. 465 (Bankr. M.D. Fla. 2005); J.I. Kelly Co. v. Pollock & Bernheimer, 57 Fla. 459, 49
So. 934 (1909); Rigby v. Middlebrooks, 102 Fla. 148, 135 So. 563 (1931); In re Short, 188 B.R.
857 (Bankr. M.D. Fla. 1995); Bessemer Properties v. Gamble, 158 Fla. 38, 27 So0.2d 832 (1946);
Kitchens v. Kitchens, 142 So.2d 343 (Fla. Dist. Ct. App. 2d Dist. 1962).

There is a relatively unknown and treacherous exception to the above rule— a transfer from
homestead to a non-homestead exempt asset or to tenancy by the entireties ownership of a non-
homestead property will not be immune to a fraudulent transfer claim, according to the Florida
Supreme Court in the case of Orange Brevard Plumbing & Heating Co. v. La Croix. There is
authority, however, for the proposition that moneys borrowed on a homestead will be exempt and
can be transferred to other exempt assets without application of the fraudulent transfer statute.

The following excerpt from Gassman & Markham on Florida & Federal Asset Protection Law
(which was published prior to the ruling in Clampitt v. Wick) goes into more detail on how assets
titled jointly interact with bankruptcy:

JOINT DEBT AND BANKRUPTCY.

While the general rule that a creditor owed money by only one spouse (a sole creditor) may not
reach tenancy by the entireties assets, this may be challenged in bankruptcy if there is joint debt
(other than on a jointly-owned homestead), because the joint creditor or creditors can force a sale
of the tenancy by the entireties assets, and then single creditors may claim that half of any excess
value will not be protected as tenancy by the entireties property.

It is clear Athat an unsecured joint creditor(@ in bankruptcy can Ahave the automatic stay
lifted in order to reduce its claim to judgment in state court and to enforce that judgment against
property owned as tenants by the entireties by the debtor and his non-filing wife.

The Fourth Circuit Court of Appeals in the case of Sumy v. Schlossberg quoted the Florida 1988
Middle District of Florida Bankruptcy Decision of In re Pepenella for the proposition that
Aalthough there is a split between courts as to whether the presence of a joint creditor eliminates
the [tenancy by the entireties] exemption entirely, . . . the most important rule, and seemingly the
majority rule . . . is that the equity in the property may be used to satisfy the joint creditors, but
the remainder of the equity is exempt as to the sole creditors of one of the tenants.

This issue has not been addressed by any other Circuit Court of Appeals, or by any decision
known of by the authors in recent years.

STRATEGY I — maintain sufficient liquidity or access to liquidity to eliminate debt on joint non-
exempt assets or have the debt owed by an entity other than the spouse’s, although the spouse
may guarantee the debt.



STRATEGY II — investment assets other than homestead to be secured by debt may be purchased
under an LLC or family limited partnership which borrows the money with guarantees. Then
there is not “individual joint debt” for purposes of bankruptcy planning.

STRATEGY III — before one spouse files bankruptcy, transfer tenancy by the entireties assets to
the other spouse so that the debt is not “joint debt” at the time of filing.

A “claim” is a right to payment, whether or not it is reduced to judgment, liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or
unsecured.

A “creditor” is a person who has a claim.

A “debt” is a liability on a claim.

A “debtor” is a person who is liable on a claim.

The term “property” refers to anything that can be the subject of ownership.

A “relative” is any individual related by consanguinity within the third (3rd) degree determined
by the common law. It also includes a spouse, or an individual related to a spouse within the third
(3rd) degree as so determined, and includes an individual in an adoptive relationship within the
third (3rd) degree.

A “transfer” refers to any and every mode (direct or indirect), absolute or conditional, voluntary
or involuntary, of disposing of or parting with an asset or an interest in an asset. It includes
payment of money, release, lease, and creation of a lien or other encumbrance. Interestingly,
FUFTA does not define the term fraudulent transfer, however, a working definition is set forth in
Section 202 of Volume 13 of the Second Edition of Florida Jurisprudence in the part on Creditors’
Rights and Remedies. The definition provides that a fraudulent transfer is:

a transaction by means of which the owner of real or personal property has sought to place the
land or goods beyond the reach of his or her creditors or that operates to the prejudice of their
legal or equitable rights, or a conveyance that operates to the prejudice of the legal or equitable
rights of other persons, including subsequent purchasers.

COMMENT:

The appellate court noted that H was both the owner and the insured of the policy insuring his
life. Hence, H's policy was exempt from execution under the Florida insurance exemption.
Further, since the owner and the insureds are different in relation to the policies insuring H and
W's children, those policies were not exempt from execution by Florida exemption for the cash
value of insurance. Therefore, the issue of whether the value of these policies could be seized to
satisfy C's judgment pursuant to an avoidance as a fraudulent transfer is an issue that must be
decided by the trial court.

The appellate court also held that H established a TBE asset when he transferred the real estate
from his sole name to he and W [mention the common misconception] as TBE. Hence, on this
issue the trial court would again need to examine whether the entireties estates were each created
by a fraudulent transfer.

Finally, the appellate court also ruled in favor of H and W on the issue of intent. In this regard, the
court stated:

A party in proceedings supplementary may be entitled to summary judgment if the evidence
shows “that there is no genuine issue as to any material fact and that the moving party is entitled
to judgment as a matter of law.” Fla. R. Civ. P. 1.510(c);2 see also Gorrin v. Poker Run Acquis.,
Inc., 237 So. 3d 1149, 1153 (Fla. 3d DCA 2018). In determining whether summary judgment is



proper, the trial court should construe the evidence “in the light most favorable to the non-moving
party” and should construe any inferences in favor of the nonmoving party.Gorrin, 237 So. 3d at
1153 (quoting Moradiellos v. Gerelco Traffic Controls, Inc., 176 So. 3d 329, 334-35 (Fla.3d DCA
2015)).

“But a motion for summary judgment is not a trial by affidavit or deposition. Summary judgment
1s not intended to weigh and resolve genuine issues of material fact, but only identify whether
such issues exist.” Id. (quoting Perez-Gurri Corp. v. McLeod, 238 So. 3d 347, 350 (Fla. 3d DCA
2017)). Thus, summary judgment must be denied if the evidence on an issue of material fact is
disputed. Id.

Here, [H and W] provided evidence, particularly [W]'s affidavit, that at least facially created
issues of fact regarding whether [H] transferred the property with the intent to delay, hinder, or
defraud [C]. It may not be conclusive proof to win at trial, but for summary judgment it creates a
factual question as to the underlying source of the payments of certain expenses as well as [H]'s
intent. It appears that the court's decision that [W]'s affidavit was insufficient to meet her burden
was driven by its professed belief that the circumstances are inequitable. However, the court
impermissibly weighed the evidence and determined issues of credibility. See id. at 1155.

CONCLUSION:

Clampitt demonstrates some excellent lawyering in keeping the "volley" alive while helping the
lawyer's clients potentially retain substantial value despite a significant (multi-million dollar)
judgment. C and her counsel have been forced to fight another frustrating round and perhaps will
be drawn to the table to negotiate a settlement that is acceptable to H and W. This case is an
example of a lawyer not giving up and reminding us that a creditor prevailing on a fraudulent
transfer claim is not always a certainty. Thanks [don’t forget CD Miller quote].

The key takeaway from this case is that when a client comes to you with a creditor problem,
find out who has been helping that client financially and whether that help is considered to be a
loan, or to have resulted in a moral or family law obligation or other form of arrangement where
repayment serves an important purpose other than to avoid creditors, whether by making
payments, signing a promissory note, or from a judge’s order in a divorce, may be an appropriate
action to take, notwithstanding potential issues with a creditor claiming “fraudulent transfer.”

Article 3

Insurance Briefing: $0 Cash Value, but $941,803 Gift
Value? Say WHAT????

By David Howell

David W. Howell, CLU®, ChFC®
Founder, Howell Insurance Advisors, LLC



In over 30 years of serving attorneys, accountants, family office managers, trust officers and others
professionals in the wealth transfer process, David has developed expertise in working with affluent clients
that enables him to deliver life insurance portfolios designed and priced to support the financial and estate

plans created by the advisors.

Hi Alan,

The potential for substantial changes in wealth transfer taxation is leading many
advisors to suggest that their clients gift policies to ILITS or other recipients right
away, before the shoe falls. But, at what value?

The Service requires that you use the “Fair Market Value” of the policy as the value
of the gifted policy, as you know. The drill is: “Willing buyer, willing seller...” But
with life insurance, this is one of those “Says easy, does hard” rules.

Determining the FMV of a policy is a complicated process, one fraught with
expensive surprises. For example, here is a recap of a portfolio of six policies on a
70-year-old man, each with a $5 million death benefit. The policies were issued by
three carriers at the same time. This example came from the attached article by Steve
Leimberg and Keith Buck.

Cash Value
. Policy Face Cumulative Reported  Carrier Valuation
Carrier . Surrender
Type Amount Premium by Method
Value .
Carrier
A GUL 5,000,000 866,950 0 941,803 AG 38 w/Deficiency

A UL 5,000,000 866,950 285,011 432,620 Statutory Reserve

B GUL 5,000,000 982,500 237,930 237,930 Cash Surrender Value
B UL 5,000,000 982,500 374,550 374,550 Cash Surrender Value
C GUL 5,000,000 912,500 170,413 512,389 AG 38 w/o Deficiency

C UL 5,000,000 912,500 390,053 474,053  California Method

Note that the first policy had a cash value of ZERO but a ITR value of $941,803!

How can these policies, all on the same insured, issued at the same time, all with the
same face amount and all with fairly similar cumulative premiums, have such
different values, ranging from $237,930 to $941,803?

We see that the three carriers used five different methods to come up with the six
Interpolated Terminal Reserve (ITR) values. A description of each of the valuation
methods is provided in the attached Leimberg-Cook article. Reading the descriptions
is more effective than taking Ambien, by the way.

What to do, and in what order, to determine the value to use for gift tax reporting?
For what it is worth — if anything - from an insurance agent, consider these
suggestions:



1. Obtain the current cash value and current surrender value of the policy. This
can be done informally, without requesting an ITR letter or a Form 712.

2. Request a “Interpolated Terminal Reserve Letter” from the carrier, being very
specific. For example, “Please provide a Interpolated Terminal Reserve Letter
showing the ITR value of the subject policy for gift purposes. Please include a
description of the method used to calculate the ITR.”

3. If the cash value and the ITR value make sense (are “reasonable”) you should
be able to use the ITR number for gift tax purposes.

4. At this point, request a Form 712 from the carrier. As you know, there is no
way out of submitting a Form 712 with the return. Check to see that the value
on the ITR letter and the value on the Form 712 are the same, or at least
reasonably close. If so, you are good to go. If not, there are two additional
options, as shown below.

If the value on the Form 712 number seems unreasonable, and the numbers are
substantial, there are two remaining options:

1. Get offers for the policy in the life settlements market. This meets the fair
market value definition perfectly. We use a structured auction process to obtain
the best offers for our clients who fit the profile. Because the value generated
by the auction is a real life offer between a willing buyer and a willing seller, it
1s expected that the Service will accept the number as the FMV. Note: The
sweet spot for the Life Settlement Market option is older clients with universal
life or term policies. It is of no help for younger, healthy clients.

2. Pay a valuation firm (e.g., Andersen) for an independent appraisal. My clients
have never had to resort to this option, but I understand that others have found
it worthwhile.

Remember: The Service requires only that the reported value be the fair market
value. We do not have to accept a value from a carrier that seems unreasonable. This
happens from time to time, and I understand that it has been worth arguing that a
value lower than the one provided by the carrier is the reasonable fair market value.

Attached are the following PDFs:

» Leimberg-Cook Policy Valuation Article

Valuation of Life Insurance Policies, by John Hancock
« FMV Disclosure Letter, by Nationwide

« Form 712

Life Settlements Auction Process

I hope this information is helpful. Please let me know if you have any questions, or
would like more information.

Cheers,
David




Article 4

The 501(c)(6) Noncompliance Problem — How Many

Industry and Professional Organizations Are Out of

Compliance and Should Not Have Qualified for PPP
Loans

By: Alan Gassman and Wesley Dickson

Section 501(c)(6)1 allows for tax exemptions for non-profit organizations such as business
leagues and the chambers of commerce.

An organization filing under this exemption must be devoted to improving business conditions of
one or more lines of business and not perform services for the benefit of individual persons.
However, some organizations have been operating under the guise of a §501(c)(6) entity, while
providing services for their members that, by our review, should disqualify them from exemption.
To further illustrate this point, the following example shall be employed... Continue reading.
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Forbes Corner

Senate Estate And Gift Tax Bill Will Reduce Exemption To $3,500,000 And Take Away
Many Opportunities

Mar 27, 2021
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Senator Bernie Sanders released his proposed estate and gift tax reform legislation on Thursday,
March 25, to the displeasure of a great many American families and their advisors. Senators
Kirsten Gillibrand, Jack Reed and Chris Van Hollen reportedly co-sponsored this
plan... Continue reading on Forbes

Planning To Maximize Your Employee Retention Credit

Mar 23, 2021

The Employee Retention Credit program was enacted as part of the CARES Act on March 27,
2020, to provide reimbursement of wages for businesses affected by the COVID-19 virus and
incentivize employers to maintain a pre-pandemic level... Continue reading on Forbes

What your Auto-Reply says about you as a
Leader

David Finkel

“Hello, I am currently out of the office, returning Friday, the 13th. If you need immediate
assistance please contact...”

We have all used auto-reply messages or auto-responders at one point or another. And with the
majority of us still working from home, I see them more often than I ever did before. In the past,
I have touched on the idea that being available 24-7 isn’t a good idea, and I wanted to expand on
that idea and look at how leaders use (or don’t use) auto reply messages within their own
companies.

My company, Maui Mastermind, sends millions of emails a year to current and prospective
clients and business owners. Understandably, there is always a certain percentage of bounce-
back, unsubs, and undeliverable emails, which we work to minimize. But auto-responders are a
different thing entirely.

I typically see business owners that fall into one of three categories.
Type # 1: You have auto-reply set up, regardless of whether you are in the office or not.

These business owners have an auto reply set up that says something along the lines of “We are
currently working from home, and will get back to you as soon as possible....” or *“ Your email
is very important to me and I will reply to your message as quickly as I can.”
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https://www.forbes.com/sites/alangassman/2021/03/17/planning-to-maximize-your-employee-retention-credit/?sh=57cb45302182
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If you fall into this category, you tend to struggle with control issues and letting go. Your inbox
is usually very full, and you are often overwhelmed by the sheer number of emails that you
receive on a daily basis. To remedy the situation, you should enlist the help of your assistant and
set up a screening system where they go in and archive emails accordingly. Those that require
your response or review are left in your inbox to work through. This simple daily exercise will
usually cut your emails down by approximately 75%.

It’s also important to note, that for most business owners, you don’t want to set the expectation
that you will reply or respond to every email that comes your way. Some items should not make
it to your to-do list. And others, if they don’t help your business move the needle forward,
should be left unanswered.

Type # 2: You have auto-reply set up when you go on vacation only.

You are a traditionalist and you have been doing it this way for many years now. You take a few
weeks of vacation a year, and out of habit you set your autoresponder to let others know that
you will be delayed in your response time. You may have an assistant that screens your inbox or
you may have over time trained those that you work with most to send you emails only if they
need your review or feedback on something.

If you fall into this category, I want to encourage you to try to go without an auto-responder the
next time you take a vacation or time away from the office. Have your assistant screen your
emails while you are gone, and see if anyone notices.

If you do find a few items that require your immediate attention, those should be the first things
you focus on delegating or cross training on when you return to the office.

Type # 3: You never use auto-reply.

Whether you are out for a few days, or a few weeks you never turn on your autoresponder. Your
team knows that your time is valuable and they only send you emails or items that require your
review or feedback. You have an assistant screen your emails, and you have realistic
expectations set with your team members and vendors on when and if you will respond to a
particular email or situation.

You understand that not all emails require a response, and you instead focus on the tasks and
items that will help propel your business forward.

No matter what type you resonate with, there is always room for improvement. Setting realistic
expectations and taking control of your inbox and the amount of emails you receive in a day go
a long way to helping you focus on the things that matter most. The end goal is to not have to
set your auto-reply because you have a business that works for you, even in your absence.




Younger Readers may not have heard of Samuel Clemens, who was a Broadway actor
in the 1970s and became a popular comedian in the 1980s.

Here are some of our favorite Samuel Clemens sayings:

"It is better to keep your mouth closed and let people think
you are a fool than to open it and remove all doubt."

""Age is an issue of mind over matter. If you don't mind, it
doesn't matter."

A person who won't read has no advantage over one who can't read.

There are basically two types of people. People who accomplish things, and people
who claim to have accomplished things. The first group is less crowded.

Go to Heaven for the climate, Hell for the company.

Clothes make the man. Naked people have little or no influence on society.



- Samuel Clemens

5 Star Reviews from Readers like You!

Slattery will
get you

anywhere

David Howell

"I should have long ago taken a moment to tell you how much I enjoy your
Thursday Reports! Good stuff. Candid. No fluff. Funny."

- David Howell

"I soak up your posts, and appreciate your knowledge & enjoy your humor! If I ever
win the lottery, you'll be the Ist guy I call. My husband will be the second."

- Stacey Miller

Stacy wins a free lifetime subscription to the Thursday Report and front row
tickets to Samuel Clemen's next comedy show at Capitol Theatre in Clearwater.

"Just an incredible amount of useful information in this week's newsletter! It will
take some time to digest it all."’

- Anonymous

Did you like our Thursday Report? Send your thoughts and comments to
info@gassmanpa.com for a chance to be our next featured 5 star review!
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