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When to Unplug Gre at Grandpa and Other
Tax Strategies to Consider

Alan Gassman & Wesley Dickson
EXECUTIVE SUMMARY:

2020 will long be remembered for the COVID-19 virus, an extremely rollicking presidential
election and an especially challenging time for financial and tax advisors. Never in modern
history has there been such a complicated and challenging situation facing small businesses
and professionals than handling Covid-19, the PPP program, EIDL loans, medical provider
programs and delayed tax filing deadlines.

Just as CPAs and other tax return preparers have finished corporate returns by October 15th,
PPP borrowers must struggle with income tax planning as they realize that the expenses that
they made sure to pay to obtain forgiveness for their loans will not be tax deductible, which is
essentially the same as if the PPP loan forgiveness was taxable! In addition, a great many
wealthy individuals and families are ardently working to organize their trust and estate planning
situations in order to be ready for a possible reduction in the estate tax exemption amount that
could occur before they have a chance to make use of the exemption.

If there is a Democratic sweep of the House, Senate, and presidency those making medical
decisions for wealthy individuals in intensive care in late December might be influenced by
taking advantage of the availability of the

$11,580,000 estate tax exclusion and the certainty of receiving a new fair market value income
tax basis for Great Grandpa’s assets. This newsletter reviews a number of key estate planning
opportunities that can be considered for 2020 planning while there is still time to do so.

FACTS:
History as a Map of Possibilities

The Merriam Webster Dictionary provides the definition of the word “permanent” as “continuing
or enduring without fundamental or marked change.” The word is sometimes used in reference
to parts of our tax laws. However, in the tax context, the term permanent can hardly be
described as “continuing or enduring without fundamental or marked change.” There is probably
no better example of this than in the estate and gift tax area.

Over the last 20 years we have seen enormous changes with respect to federal estate and gift
taxes. In 2000, the lifetime exclusion for estate and gift tax purposes was only $675,000. In



other words, hardly enough to cover the value of a home and a relatively modest retirement
account.

And, for those of us old enough to remember, there was even a separate excise tax which was
imposed at death on “excess accumulations” in certain retirement accounts.

Following passage of the Economic Growth and Tax Relief Reconciliation Act of 2001i
(EGTRRA), the estate tax exclusion amount started to climb significantly. Beginning in 2002, it
rose from $1 million to $3.5 million by 2009. The gift tax exclusion amount also rose under that
legislation, but remained static through the decade at $1 million. Besides changes to the
exclusion amounts, the maximum rate imposed on estates and gifts fell.

No longer were decedent’s estates and lifetime gifts subject to rates as high as 55 percent, or
even higher for the largest estates.

Starting in 2010, additional changes occurred. In that year, the estate tax was to have been
repealed, but was instead reinstated with an applicable exclusion amount of $5 million (although
the rate for 2010 was zero, to the delight of the Steinbrenner and several other wealthy
families).ii For gift tax purposes, the exclusion remained $1 million with a maximum rate of 35
percent. In 2011 and 2012, the estate and gift tax lifetime exclusions were once again paired at
$5 million, adjusted for inflation and the concept of “portability” was added to Internal Revenue
Code.

The so-called “fiscal cliff’ negotiations at the end of 2012iii brought further changes for 2013 and
later, including a rise in the maximum estate and gift tax rate to 40 percent. More recently, the
2017 Tax Cuts and Jobs Act,iv doubled the estate and gift tax exclusion amount to $10 million,
adjusted for inflation, so that for decedents dying and gifts made in 2020 the amount is currently,
$11.58 million.

There and Back Again

Looking at this slice of history one could easily conclude that change has been good for those
facing possible estate and gift taxes. However, the future holds great peril. Although the overall
economy has been strong over the last decade, 2020 has proven to be a very unpredictable and
downright scary year. Unemployment spiked to historical numbers and the financial markets
have swung wildly over the last few months. Over 200,000 people have died from Covid-19
related illnesses and the end is not in sight. A vaccine is months, if not a year or more, away.
And, a volatile Presidential election is upon us.

Sunrise, Sunset

Similar to what occurred with EGTRRA, the changes made by the 2017 Tax Cuts and Jobs Act
have a sunset date. In this case, it is the end of 2025. However, there is a distinct possibility that
starting in 2021 we could see a major turnover in Washington D.C. with Democrats controlling
both houses of Congress and the White House. If that occurs, what is to prevent a reversal of
the trend toward more favorable estate and gift tax rules?



In addition, proposals made in recent years have indicated that the call for new revenues will not
necessarily be limited to lowering the estate tax exclusion amount and raising the applicable
transfer tax rates. Other targets include imposing capital gains to be paid on appreciated assets
when a person dies, and higher ordinary income rates to apply when IRAs, annuity investments,
and other items that are considered as income in respect of a decedent (IRD) are distributed.
Restrictions on more esoteric estate planning strategies, such as grantor retained annuity trusts
(GRATSs), family limited partnerships (FLPs), and family limited liability companies (FLLCs) have
also been proposed.

What Needs to Be Done?

During past critical moments in the history of estate and gift taxes, such as in 2010 and 2012, a
number of articles were written with the tongue-in-cheek query asking whether it was time to
unplug grandma or grandpa before the estate tax law changed drastically.v

All parody aside, affluent families should now be seriously planning how each individual
member can best use his or her $11,580,000 exclusion if and when the time comes that they
must “use it or lose it.” However, the fact is, many families with significant wealth have not
addressed this issue, or done the type of planning with FLPs, FLLCs, sales to trusts in
exchange for notes bearing interest at low rates, or other arrangements that might not be
available in the future. This comment may seem harsh to some, but the “Survival of the Fittest”
results from the fact that smart and responsible people and their families will survive
economically, while not so smart, unresponsive, or ill-advised wealthy families may become
much less wealthy because of failure to take the right steps, including the Biden 2- Step.vi You
can read more about the Biden 2-Step in Estate Planning Newsletter #2813 by Alan S.
Gassman, Jerome B. Hesch, and Martin B. Shenkman, or view their complementary LISI
Webinar on this topic by clicking HERE.

The many significant tax law increases we may see include the elimination of a new fair market
value income tax basis that occurs for most assets when someone dies (i.e., “stepped-up
basis”), higher income tax rates, and even possibly a capital gains tax to be imposed at death,
as if a person who died sold all of their assets. The latter would be similar to the tax law system
that has prevailed in Canada for many years.

Spend Less, Earn More

At minimum, families should be budgeting for what the tax will be if these proposals are
enacted. First, they should consider reducing living expenses (including “non-necessary
luxuries”) so that family wealth reserves and investments do not have to be depleted to pay for
lifestyles that might not be affordable now, or at least will be after a tax increase. Some may
simply not be able to ratchet down spending, thus making room for the next generation of
affluent families who may win the next round of the never-ending “Survival of the Fittest”
challenges in our unique society.

COMMENT:



Given this backdrop, there are a number of planning techniques and issues that sophisticated
advisors should be considering, including the following:

1. The Wait and See QTIP

A married donor signs and funds a flexible Qualified Terminable Interest Property (“QTIP”) trust
that must pay all income to the spouse and can be

used only for the spouse’s benefit during his or her lifetime. The donor can file a gift tax return
as late as October 15, 2021, if properly extended, to treat the QTIP trust as one or a
combination of the following:

A pure 100% marital deduction trust, in which event the grantor has not used any of the
grantor’s $11,580,000 exclusion, and the trustee of the QTIP trust may elect to pay all of
its assets to the spouse.

The donor can elect to have the entire trust treated as having been a gift using the
donor’s estate tax exemption. The trust will never be subject to estate tax in the estate of
the beneficiary spouse. Even if the beneficiary spouse appoints the trust assets so that
they benefit the grantor with expenses as reasonably needed for health, education, and
maintenance after the donee spouse’s death.

A partial election can be made by formula or dollar amount so that a certain portion of
the QTIP Trust becomes a credit shelter trust like b. above, with the rest being a marital
deduction trust as described in Section a. above.

Example: A donor owes a $10,000,000 note that may be worth only

$8,000,0000. The donor’s estate tax exemption amount is somewhere between
$6,000,000 and $9,000,000, depending on whether discounts taken with prior gifting are
challenged.

The donor has filed gift tax returns in the past using $1,580,000 of her estate and gift tax
exclusion, leaving $10,000,000 that she can gift in 2020 without incurring a gift tax.

The donor puts the $8,000,000 note and $2,000,000 of marketable securities into the
QTIP trust in 2020.

In 2021 the donor makes a formula election to treat the note and marketable securities as
being in the credit shelter trust to the extent of the value of the note plus sufficient
marketable securities to completely use the donor’s 2020 estate tax exclusion.

Upon audit the IRS may conclude that past gifts exceeded what was reported by
$1,000,000, so that the donor's exemption is only

$9,000,000. The IRS may also value the note at $9,000,000 and conclude that the credit
shelter portion of the QTIP trust consists entirely of the note, with the remaining
$2,000,000 of marketable securities being in the marital deduction part of the QTIP trust.



The IRS will not be able to impose gift tax if the documents are drafted properly and an
appropriate election is made in 2021. Please note that there are no “reasonable cause”
exceptions to filing the marital deduction election by the due date in 2021. Be careful out
there!

2. Running Numbers is Essential

Anyone who has used an estate tax projection program knows that the numbers are often
different than what would be expected from simple intuition or assumptions. For example, an
installment sale for a low-interest note can have a very profound impact on estate tax
avoidance, and this can be very surprising.

Assume, for example, that a married couple has $44,000,000 in assets that consist of a
$4,000,000 house growing at 3.5% per year and $40,000,000 of investments growing at 5.5%
per year. If the husband dies in 6 years and the wife dies in 15 years, and the two have done
little in the way of estate planning, the estate tax due on the death of the wife would be

$42,434,027.

Assuming that one spouse would die in 2026 and could leave $6,790,000 in a credit shelter trust
to be established on the death of the first dying spouse, then the estate tax liability on the
second death in 2035 would be reduced to $40,752,567.

The following table quantifies the impact of implementing a variety of planning techniques:



Estate Planning
Technique(s)

Used

No planning.

1. Creation of
Credit Shelter
Trust on Death
of First Dying
Spouse

2. INSTEAD
Making a Gift
to an
Irrevocable
Trust of
$11,000,000

3. Item 2 PLUS
Selling
$10,000,000
to Revocable
Trust in
Exchange for
Low-Interest
Note

4. ltem 2 PLUS
Placing
$15,000,000
into an LLC
and selling a
99% Non-
voting Interest
fora
$10,000,000
Note.

5. ltem 2 PLUS
placing
$32,000,000
into an LLC
and selling a
99% Non-
voting Interest
fora
$21,333,333
Note.

Total Estate
Tax Liability

$42,434,027

$40,752,567

$34,605,171

$30,571,612

$26,106,659

$16,475,012

Additional
Estate Tax
Savings Over
Previous Step

N/A

$1,681,460

$6,147,396

$4,033,559

$4,464,953

$9,631,647

Cumulative
Estate Tax
Savings

N/A

$1,681,460

$7.,828,856

$11,862,415

$16,327,368

$25,959,059



One potential option for the couple would be to transfer $11,000,000 to an irrevocable trust in
order to reduce their estate tax burden. Even if the couple does not wish to do further planning,
this alone results in an estate tax of $34,605,171 for a total savings of $6,147,396 in estate tax.

If the couple would instead both fund an $11,000,000 trust and sell the trust another
$10,000,000 in assets in exchange for a 3-year promissory note bearing interest at 1%, the
estate tax on the second death will now be reduced to $30,571,612. The simple installment sale
saves $4,033,559 in estate taxes.

If the couple would go one step further and place $15,000,000 in an LLC, and sell a 99%
non-voting member interest in the LLC to the trust in exchange for a $10,000,000 note, instead
of a sale for $10,000,000 in cash, then the additional estate tax savings would be $4,464,953.

If the couple would instead put $32,000,000 of investments into an LLC and sell a 99%
non-voting interest to the trust in exchange for a $21,333,333 note, then the estate tax savings
from putting $32,000,000 in the LLC in lieu of $15,000,000 and having the note be for
$21,333,333 instead of

$10,000,000 would be another $9,631,647.

Please note that the estate tax savings from funding the first $11,000,000 into an irrevocable
trust is only $6,147,396, and that the additional savings from having the trust purchase a 99%
limited liability company interest would range from $4,464,953 to $9,631,647.

It may be difficult, but more than worth the effort, to educate clients on how this works.

These numbers assume that the clients will pay annual income taxes on the investments based
upon 1.5% of value, and that no income tax would be imposed upon the trust that they establish
if and when one or both of them die.

3. Slicing the SLAT

The most popular variety of trust for married couples in 2020 year-end planning is the Spousal
Limited Access Trust (SLAT), which can be held by the donating grantor’s spouse for his or her
health, education, and maintenance, and the health, education, and maintenance of their
descendants. The spouse can also be given the power to make dispositions to charity, and to
direct that the assets may be held for the health, education, and maintenance of the grantor if
the grantor survives the surviving spouse.

The trust might also be established in an Asset Protection Trust (“APT”) jurisdiction and the
grantor might be added as an additional beneficiary of the trust if and when the grantor would
have unforeseen financial setbacks.

We do not recommend that a “reciprocal SLAT” be established by each spouse for the other,
even though the case law in this area has permitted reciprocal SLATs. One concern is that a
creditor might successfully claim that reciprocal SLATs formed by a married couple who do not



live in a creditor protection jurisdiction could be invaded by creditors if they are formed in a
domestic jurisdiction and the law of the state where the married couple resides is found to be
controlling. If creditors could reach into the trust then either spouse could run up debt and have
it paid by the trust, and therefore be considered to have obtained a lifetime retained interest
under Internal Revenue Code 2036(a), which could cause each trust to be subject to federal
estate tax on the assets of the trust that he or she is a beneficiary of.

4. The Code Section 682 Issue

IRC Section 682 provided that a grantor trust would no longer be considered as taxed to the
grantor when the beneficiary of the trust was the grantor’s spouse, once they became divorced.
The repeal of Section 682 as part of the 2017 Tax Act raised the question as to whether the
defective grantor trust status can be removed in the event of a divorce. There is a possibility that
it cannot be removed, so it seems most prudent to provide in trust documents that the grantor’s
spouse would be removed as a beneficiary in the event of divorce.

5. The Disqualified Section 2701 Partnership — Allocating Exemption to an Asset that Will
Continue to be Accessible to the Donor and Can Pass Under the $11,580,000 Exemption,
Even after the Exemption Is Reduced

A recent LISI Newsletter discussed what Stephen Breitstone, Mary

O’Reilly and Joy Spence refer to as the GRIP Partnership.vii The taxpayer can establish an
LLC and place more than the amount of the taxpayer’s estate tax exemption into the LLC. The
LLC operating agreement can provide for a preferred interest and a common interest as
described in their newsletter, and the gift of the common interest can trigger gift treatment of the
entire LLC, thus using the taxpayer’s exemption amount, even though the taxpayer will have
access to the preferred interest during her lifetime.

When the taxpayer dies the preferred interest will be subjected to estate tax, but this will be
offset to the extent of the amount of exemption that was used when the gift was made. In other
words, for example, the taxpayer can put $11,580,000 in an LLC, gift 10% of the LLC, and have
this considered to be a gift of $11,580,000. If the taxpayer later dies when the exemption
amount has gone down to $3,500,000 the entire preferred interest will be considered as owned
by her, but not taxable to the extent not exceeding $11,580,000.viii

6. PPP Limitations

Finally, let's not forget that PPP borrower entities are subject to transfer limitations pursuant to
SBA Notice 5000-20057, which is discussed in Business Entities Newsletter #207 and includes
charts which should be helpful.

Conclusion

There are many planning opportunities that families can attempt to use to save taxes and
facilitate sound decision making before the end of 2020. For many the question of whether to



“‘unplug Great Grandpa” will be a difficult one. Families who plan ahead will not have this terrible
problem. In order to maximize the benefits of detailed estate planning, families should maintain
close contact and communication with their CPAs, tax lawyers, and financial advisors. This will
be necessary to ensure that they are getting the best advice, especially between now and
year-end, where the time and energy of such advisors may be relatively limited given the
number of individuals and families that may be seeking advice “at the last minute” after the
election.

Finally, the states that currently allow “legal suicide” for someone with a terminal condition with
no realistic hope of recovery and the statutes that apply for each state are referenced below,
and include Oregon, which allows an individual to become a resident by simply making the state
his or her domicile:

e California End of Life Option Act: Part 1.85 (commencing with Section 443), Division 1
of the Health and Safety Code.

Colorado End of Life Options Act: Colorado Revised Statutes, Title 25, Article 48.
District of Columbia Death with Dignity Act of 2016: D.C. ACT 21-577

Hawaii Our Care, Our Choice Act: HB 2739

Maine Death with Dignity Act: MRSA, Title 22, Chapter 418

Montana: by court decision (Baxter v. Montana; 224 P.3d 1211)

New Jersey Aid in Dying for the Terminally lll Act: Sections 1 through 20 of P.L.2019,
c.59 (C.26:16-1 et seq.)

Oregon Death with Dignity Act: ORS Chapter 127.800 et seq

Vermont End of Life Choices: 18 V.S.A. chapter 113

Washington Initiative 1000: RCWs, Title 70, Chapter 70.245

Remaining calm, evaluating all alternatives, planning well ahead of time, and staying out of
intensive care are all good strategies that conscientious advisors can help assure that as many
clients as possible have the opportunity to evaluate. We hope this helps you to roll up the
sleeves or use good software, run the numbers, and educate the clients and planning teams on
how this works.

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE DIFFERENCE!
Alan Gassman

Wesley Dickson
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2020 Great Lakes

Asset
Protection
Institute

Asset Protection Plans that Actually Work!

60 Minutes On Asset Protection




REGISTER

Friday, Free webinar
December 4, | from our firm Alan Gassman, Ken DeGraw and Michael
2020 Markham, Esquire present:
What We Know About Subchapter 5
Bankruptcies
from 12:30 to 1 PM EST
Friday, Florida Bar Alan Gassman presents: Medical Practices | Coming Soon
January 29, CLE: And PPP, EIDL, and Provider Relief Fund
2021 Representing Planning and Implications
the Physician
Thursday, Johns More
February 11, Hopkins All Alan Gassman virtually sponsors: Information
2021 Children's _ . .
Annual Estate Introducing Speakers and Listening
Planning Carefully!
Seminar
Friday, March Florida Bar Coming Soon
26, 2021 Tax Section Alan Gassman and Leslie Share present:
CLE

Creditor Protection Nuts & Bolts

Call us now! Bookings accepted for haunted houses, bar mitzvahs, weddings, seminars, and

symposiums (or symposia)!

Gassman, Crotty & Denicolo, P.A.

1245 Court Street
Clearwater, FL 33756
(727) 442-1200

Unsubscribe here



