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Re: The Get Smart Report

Consider us your partner in battling evil…but with less spy equipment!
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exclusion amounts in effect from 2018 to 2025

We welcome contributions for future Thursday Report topics. If you are interested in making a
contribution as a guest writer, please email Alan at agassman@gassmanpa.com

Before becoming a box office hit in 2008 starring Steve Carrell and Anne Hathaway, Get Smart was a hysterical
American Television Series intended to be a sort of James Bond spoof. Maxwell Smart, aka Agent 86, was a spy
for the CONTROL agency. With his partner, Agent 99, Smart spent five seasons between 1965 and 1970 battling
the rival spy agency KAOS.
Maxwell Smart: I'm getting complaints from the landlord about the gun battles in the hall, and the
bombs in the lobby, and the knife fights in the elevator.
Chief: Well, when you rent an apartment to a secret agent, you've got to expect those things.
Maxwell Smart: But he doesn't know I'm a secret agent.
Chief: Well, how do you explain people attacking you and shooting at you?
Maxwell Smart: Well, I told him I work for the Bureau of Internal Revenue.
Who knew the IRS could be such a thrilling workplace!

Just Missed It By That Much!
By Alan Gassman and Brandon Ketron

When Is Rental Real Estate a “Trade or Business” Under
199A
by Alan Gassman & Martin Shenkman

Degrees of Protection Under Internal Revenue Code
§2036(a)(2)
by Alan Gassman, Ken Crotty & John Beck
Basic Premise: A contributor to a family LLC or limited partnership may be subject to
estate tax on the value of all of the assets that he or she contributed to the entity, without
discounts, even if significant ownership interests in the entity were gifted or sold, if the
contributor directly or indirectly retains one or more of (1) the right to control the entity,
(2) the right to vote on if and when there will be a liquidation or distribution from the
entity, or (3) the ability to amend the organizational documents of the entity.
Tax Court decisions have held that such retention by the contributor exists when the power
is held by an individual who is also named in the contributor’s durable power of attorney,
as an agent.
IRC § 2035 provides that once this right has been retained, it will be considered retained
until three years after it is transferred away or somehow released, unless the right is sold
for adequate consideration.
Example:
A mother places $994,700 of assets into a limited partnership and receives
a 99% limited partner interest and a 47% interest in a company that controls the 1% general
partner interest.
Her children contribute $5,300 to the limited partnership and receive a 53% interest in

the company that controls the 1% general partner interest. This effectively gives the children control over the
limited partnership.
Although her children could outvote her, she has the power to vote on if and when there would be a
liquidation or distribution of the partnership, so 99.47% of the partnership assets may be subject to estate tax
when she dies. This is the case even if she has given away some or all of the 99% LP interest.
Possible Solutions are discussed below, in simplified form. Taxpayers and advisors should not rely solely upon
this write-up with respect to planning.
1.
HOUSE OF BRICKS I - For new entities or for changing old entities more than three years before
the death of the original contributor.
A.
For a new partnership, the best practice would be for the contributor not to be a general
partner, and to make sure that no individual “controlled by,” or who acts as a fiduciary for the contributor, has a
general partner interest or any right to vote on general partner decisions such as when liquidations or
distributions should be made from the partnership.
B.
Also, ensure that neither the contributor, nor any attorney-in-fact of the contributor, have
any right to vote on or join in any amendment to the partnership agreement.
C.
Alternatively, simply dissolve the entity with an existing issue, and use reasonable
business purposes to reformulate strategies for the family without having the new entity be considered to be the
“alter ego and in substance a continuation” of the original entity that is liquidated.
Keep in mind that powers given to individuals who act or are appointed to act as a fiduciary for the contributor
may be considered as held by the contributor, such as when a parent gives the power to a child who is also
1 Powell v. Commissioner, 148 T.C. 392, 148 T.C. No. 18 (2017) and Strangi v. Commissioner, 417 F.3d 468 (5th Cir. 2005)

authorized to act as agent under a power of attorney for the parent.
2.

HOUSE OF WOOD (HOPEFULLY STRONGER THAN HOUSE OF STICKS)

A.
Contributor retains the right to control the investment decisions for the entity, but not any
right to cause a liquidation, a distribution, or to vote on any amendment to the partnership agreement.
The IRS could conceivably argue that the right to control the investment decisions allows the
contributor to invest the partnership assets in illiquid investments, and possibly even investments that could not
be distributed, which would effectively allow the contributor to control the potential distribution of the assets of
the entity.
This risk can be ameliorated by providing for an investment policy, such as “the partnership will
remain invested in a conventional and diversified portfolio of publicly-traded stocks and bonds, mutual funds
and ETFs owning publicly-traded stocks and bonds, and other conventional investments, as recommended by
ABC financial advisors on their fiduciary fee-for-service platform, or comparable investment advisors who must
be reasonably approved by the partner or partners, who have the right to make liquidation and distribution
decisions.”
B.
Is it safe for the contributor to have the right to replace trust assets with assets of equal
value? This right is commonly given to the grantor of a trust so that the trust can be disregarded for income tax
purposes. If the entity documents prevent assignment of the specific interest, then the replacement right may
not be a problem, but alternative strategies of achieving “defective grantor trusts” status can be considered, which
could include giving the trustee or another fiduciary the ability to make distributions to the grantor’s spouse
without consent of an adverse party, to add one or more new beneficiaries to the trust, or to allow the grantor to
borrow from the trust without adequate security.

3.

HOUSE OF STICKS?

Can the contributor have the right to replace the partners who have the liquidation and distribution
decision-making power?
The partnership agreement can provide that the power to make liquidations and distributions will be held
by one or more individuals selected by the contributor, in their capacity as trustees of a trust for specific
individuals, other than the contributor. In using this strategy, the liquidation and distribution powers must be
exercised by the trustee in the capacity a fiduciary for such beneficiaries.
It would seem that it would be safe to allow the contributor to replace the acting trustees of such trust
with one or more individuals who are not related to or employed by (subordinate to) the contributor, within the
meaning of Code Section 672(c). The IRS could potentially argue that by retaining the right to remove and
replace the partners who have liquidation and distribution decision-making powers is essentially the same as the
contributor retaining that power, causing the assets to be included in the contributor’s estate.
For more detail on this please email any of the authors for a copy of our more extensive white paper on
this subject.

Trust Planning for the 20% Deduction under 199A
Alan was recently interviewed by Bloomberg Tax on this topic. The podcast can be listened to by CLICKING
HERE.
Better yet, Eric Clapton’s rendition of Over the Rainbow can be viewed by CLICKING HERE - but he forgot to
wear his red shoes.
Eric Clapton’s next scheduled live performances at Royal Albert Hall in London are May 13, 15 and 16, 2019.
The Album 24 Nights is the fifth live album by Eric Clapton. It was recorded live from twenty-four nights of
performances at Royal Albert Hall that were given in 1990 and 1991 and released on October 8, 1991. This
double album is a ‘must have’ for all Thursday Report readers.
Visit our booth at the University of Florida Tax Institute in Tampa at the Downtown Marriott next Wednesday
through Friday, February 27th thru March 1st.
Those who attend this conference will have a special discount offer to acquire the following products for $99
each, and Alan will donate $124 for each product sold to the Dennis Calfee Chair.
Be there or be chair!

Your Irrevocable Trust Can Be Modified
by John Beck
Many people assume that because their trust is irrevocable, that it is impossible to
change any of its terms. In Florida, and in many other states around the country, an
irrevocable trust can be changed through a method called decanting.
Decanting was first authorized in the state of Florida via case law. In the Florida Supreme Court Case, Phillips
v. Palm Beach Trust Company, 196 So. 299 (Fla. 1940) the court allowed a trustee to transfer all of the assets
from an existing trust into a new trust. The court held that this was permissible because the second trust did not
include any beneficiaries who were not beneficiaries of the first trust and the trustee had the absolute power to
invade trust assets.
In 2014 the Florida courts again approved the decanting of an irrevocable trust in Peck v. Peck, 133 So. 3d 587
(Fla. 2d DCA 2014). In this case, the court reasoned that all of the interested parties agreed to the decanting and
that the trust’s terms did not prevent decanting in this specific instance.
The Florida Legislature did not codify this rule until 2007, when it enacted Fla. Stat. 736.04117. This statute
required a trustee to have absolute discretion to invade the assets of the trust in order for the trust to be decanted.
Although this statute may have been beneficial for a few irrevocable trusts, most trusts include language that
restrict distributions to health, education, maintenance and support, or some other ascertainable standard. If
such a standard was included in a trust (as it is in most trusts) the only option to decant that trust would be to

rely on Florida common law.
In 2018, the Florida Senate approved House Bill 413, which modified Fla. Stat. 736.04117 to provide much more
flexibility in which trusts could be decanted. Virtually all Florida irrevocable trusts can now be decanted, to
varying degrees, without the need to rely on case law.
Updated Fla. Stat. 736.04117 now provides the ability to decant a trust when the trustee does not have absolute
power to invade trust assets as long as the new trust grants each beneficiary of the first trust a substantially
similar interests. “Substantially similar” is defined in the Statute as meaning “there is no material change in a
beneficiary’s beneficial interest or in the power to make distributions and that the power to make a distribution
under a second trust for the benefit of a beneficiary who is an individual is substantially similar to the power
under the first trust to make a distribution directly to the beneficiary.”
This is a powerful estate planning tool as it allows practitioners to modify irrevocable trusts that may have tax
inefficient provisions or to update the trust language to better suit the client’s desires. The new trust cannot
grant new powers of appointment, or make any substantial modifications to existing powers of appointment.
If the trustee has an absolute power to invade the principal of the trust, the trust can be amended in any fashion
mentioned above, plus a power of appointment can be added or modified for any of the current trust
beneficiaries. Here again, only the beneficiaries of the first trust are allowed to be beneficiaries of the new trust.
If a beneficiary is not vested, that beneficiary could be completely removed from the new trust.
Practitioners need to consider the effect of this statute when drafting trusts for their clients. If a client wants to
make sure that the trust cannot be decanted, language can be added to the trust to prevent application of Fla.
Stat. 736.04117. On the other hand, if the grantor of the trust wants to ensure that the terms of the trust can be
changed going forward, language could be put in the trust to specify how, and to what extent, the trust may be
decanted in the future.
Although the modifications that can be made to a trust through the Florida Decanting Statute are not unlimited,
they do provide great flexibility in the modification of irrevocable trusts and give practitioners comfort in
knowing that decanting has been blessed by the Florida Legislature.

Competitor Targeting on Google – Is It Legal?
By Kelsey Weiss
Imagine owning a company and googling your company name only to see that your
competitor’s ad is the first thing to pop up! When this happens, your competitor
has used Adwords, Google’s advertising service, and “bid” to use your company
name as a search term. Not only is this a common scenario, but it is most likely
entirely legal.
Interestingly, Google previously banned the practice of bidding on keywords of competitors. Google lifted this
ban in 2008 in a successful effort to increase revenue from advertising. Since 2008, the practice known as
“competitor targeting” has been permitted by Google as long as Google’s other policies are followed.
Although Google has a strict policy against trademark violation, Google does not consider search terms or
keywords to a violation. In other words, Google will not permit the use of trademarked brand names in the text
of ads or in the URL of ads (unless the user has a valid license to use the trademark). However, according to the
Adwords website, “Google will not investigate or restrict the use of trademark terms in keywords, even if a

trademark complaint is received.”
Users likely click on the first relevant result that appears after a search. Therefore, the chances of your competitor
winning that click are higher if they are competitively targeting your audience. On one hand, you must be doing
something right if your competitor is willing to spend a significant amount of money to advertise to your target
audience. On the other hand, it is important to protect the reputation of your brand and ensure that when users
search for you, they actually find you and are not instead directed to your competition.
Six Initial Steps to Consider:
If you become a victim of competitive targeting and Google will not step in, consider the following six tips:
1. Check other search engines to see the full scope of the problem.
If your competitor is using Google to target your audience, they are most likely also using Google’s search
partners as well as other search engines. In any case, it is best to start by looking into exactly how far your
competitor has been willing to go to intercept your audience.
For example, Google frequently partners with websites such as Amazon, AOL, Ask, and Dogpile in an effort to
better user experience. Additionally, other search engines such as Bing and Yahoo allow users to bid for keywords
and search terms on their advertising platforms.
2. Check for potential trademark infringement.
While competitor targeting is permitted, trademark infringement is not. If your competitor has used the name
of your company or brand in the text of their ad, you have several options. First, this can be used as leverage in
requesting removal of the ad. Second, if your competitor is infringing your trademark, they are also violating
Google’s policies and will have to face those consequences. Lastly, depending on the level of infringement and
damages caused, a lawsuit against the infringer may be viable.
3. Accept that neither Google nor your competitor has to take down the ad.
If your competitor is engaging in true competitor targeting, and not trademark infringement, it is important to
accept that they are not required to take down the ad. Additionally, Google has made it clear that it will not get
involved. Therefore, take a step back, realize that this is an allowed practice, and form a game plan using the
following tips.
4. Ask your competitor to stop running the ad.
It is quite common for companies to use outside agencies to handle advertisement. In such cases, your
competitor might not even be aware that they are involved in competitor targeting! Therefore, before taking any
drastic action, it may be best to simply communicate with your competitor first. If you find that they are actively
trying to reroute your audience to their sites, then use this as an opportunity to politely inform them that not
only are you aware of what they are doing, but that you will not be sitting idly by.
5. Bid on yourself.
The first option you have now is to do what your competitor has done and place a bid on your own company
name. As is common with any form of bidding, the highest bid will usually win. Therefore, determine how much
this is worth to you and your brand and start engaging in the practice yourself.
6. Consider fighting fire with fire.
Lastly, you have the option of placing bids on the keywords and search terms of your competitor. However, it is
important to note that the same trademark policies will apply to you. Additionally, it may not be smart to enter
into an unnecessary bidding war. In that case, the search engine is the real winner. Consider strategizing with
your legal team before going to war.
Legal Implications:
With regards to law firms in particular, many have argued that the practice of competitive targeting is a violation
of ethics rules. Each state bar association adopts its own set of rules, but they mostly fall in line with the American
Bar Association Model Rules of Professional Conduct.

The American Bar Association Rule 7.1 states that, "A lawyer shall not make a false or misleading communication
about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not
materially misleading."
Additionally, ABA Rule 8.4 (c) states that “It is professional misconduct for a lawyer to . . . engage in conduct
involving dishonesty, fraud, deceit or misrepresentation…”
Some states have used these rules to issue advisory opinions declaring it unethical to bid on the names of
competitor firms in advertisements. For example, 2010 North Carolina Formal Ethics Opinion #14 specifically
called out this practice as professional misconduct. Florida issued a similar proposed advisory opinion in 2012,
but it faced severe criticism and was never published.
Many law firms have also attempted to bring lawsuits against competitor firms for competitive targeting but have
been unsuccessful.
In a 2018 federal case, the law firm of Helmer, Conley, & Kasselman alleged that Hark & Hark, a competing firm,
“wrongly used Google’s sponsored search program (Google Ads) to divert clients/potential clients away from
Helmer, Conley & Kasselman, P.A. by using the Helmer, Conley & Kassleman, P.A. firm name to attract clients
and then re-directing them to Hark & Hark instead.” The plaintiffs brought a claim under the Lanham Act for
false advertising and false association. They also brought claims for unfair competition and identity theft under
state statutes as well as many common law claims including unfair competition.
The New Jersey Court initially sided with the plaintiffs and issued a temporary restraining order and preliminary
injunction that banned Hark & Hark from any marketing on Google Ads. Unfortunately, however, there is no
binding opinion from the Court on this matter because the plaintiffs voluntarily dismissed the lawsuit on August
28, 2018. Hark & Hark were issued a permanent injunction to stop using such marketing tactics and provided a
sworn declaration of cancellation for use of the search terms and keywords.
As opposed to a suit for trademark infringement, the plaintiffs in the 2013 Wisconsin case, Habush v. Cannon,
took an alternate approach and sued under a theory of state publicity rights law (because the defendant’s ad itself
did not contain the names of the plaintiffs). In this case, the defendant, Cannon & Dunphy, bought keywords
such as “Habush” and “Rottier.” Therefore, when users searched for the competitor firm Habush, Habush &
Rottier, the users would instead see the ad for Cannon & Dunphy.
According to the Appellate Court, by using the names as “invisible” ad triggers, the defendants did not make an
actionable “use” of the names Habush or Rottier. The court likened this type of advertising to the defendant’s
buying a physical billboard and advertising next to the plaintiff’s office location. Based on this ruling, if there is
no trademark infringement, a publicity rights argument is likely to fail.
The legal ramifications of competitive targeting remain murky, especially for lawyers. If you find that your name
or brand has been bid on, please consider following the six tips detailed above. We also recommend consulting
with your legal team before engaging in any activity that could potentially land you in hot water.

Richard Connolly’s World
Insurance advisor Richard Connolly of Ward & Connolly in Columbus, Ohio often shares
pertinent articles found in well-known publications such as The Wall Street Journal,
Barron's, and The New York Times. Each issue we feature some of Richard's
recommendations with links to the articles.

click here to see announcement
In November, the IRS announced that individuals taking advantage of the increased gift and estate tax
exclusion amounts in effect from 2018 to 2025 will not be adversely impacted after 2025 when the
exclusion amount is scheduled to drop to pre-2018 levels.
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Humor-or something similar…
NOTES FROM OUR READERS:

Dear Thursday Report:
I love what you do, even though it is squirrelly.
Your friend,
Rocky the Squirrel
****************************
Dear Thursday Report:
I am always ‘amoosed’ at what you guys do, but please take me off of your mailing list, as that is how Boris and
Natasha seem to be tracking my whereabouts.
Please also cancel my subscription and ask Dudley Do-Right to stop calling us about Amway.
Bullwinkle

Be sure to hear Alan as he discusses the new 199A ramifications
with Bloomberg…

To listen, click HERE
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