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Powers of Appointment: How to Make
the Right Decision

By: Kenneth Crotty and Alan Gassman
Another decision parents and clients need to make relates
to the Power of Appointment that the child will have over the trust assets. A
Power of Appointment is the ability of a beneficiary to direct how the trust
assets will pass on the beneficiary’s death. A Power of Appointment can be
limited to allow the child to exercise the power only among the child’s
descendants or only among the descendants of the parents. Another
alternative would be to allow the child to exercise the Power of
Appointment so that some or all of the trust assets could be held for the
primary benefit of the child’s spouse.
Clients and their parents should consider if their spouse and/or another family member should be
given a general Power of Appointment over the trust assets to the extent that the individual has an unused
federal estate tax exemption. This would allow the assets of the Trust to receive an adjustment in basis equal
to their fair market value on the death of the power holder, even if such power is not exercised. This
inclusion would reduce the capital gains that would otherwise be due when the assets are sold.
The general Power of Appointment could be drafted to require that the consent of one or more
trusted individuals must be obtained before the power can be exercised. The general Power of Appointment
could also be drafted as a fractional Power of Appointment whereby if the individual’s remaining federal
estate tax exemption is smaller than the value of the trust assets, only the portion of the trust assets equal
to the individual’s remaining federal estate tax exemption would be included in his or her estate. Further,
the general Power of Appointment could be drafted so that if all of the assets of the trust were not included
in the Power of Appointment, the assets that were included would be limited to those assets with the largest
difference between their fair market value as of the date of death and their basis.

Parents who would like to consider the possibility of having the spouse of a child be a permissible
beneficiary but want to be certain that the child is then in a permanent relationship with his or her spouse
could allow a “long-term spouse” to be a permissible beneficiary or permissible appointee under a Power
of Appointment. The term long-term spouse can be defined as an individual who is married to the primary
beneficiary for a period longer than 10 years (or a different period). In the event that either the beneficiary
or his or her spouse files for a dissolution of marriage, the trust agreement could provide that the longterm spouse would no longer be a permissible beneficiary or appointee of the trust.
Parents and clients should also consider using Trust Protectors who would have the ability to modify
the terms of the trust after it was signed and funded. Trust Protectors would have the ability to modify the
terms of the trust to help further achieve the intended benefits of the trust and/or modify the terms of the
trust in the event that the circumstances of the family changed. The Trust Protectors’ ability to modify the
trust could be conditioned on receiving the consent of the child, the child’s siblings, and/or one or more
trusted individuals.
Another aspect that clients and parents should consider is if a different distribution standard should
apply for distributions made for the benefit of the child compared to the standard applicable to distributions
that are made for the benefit of other descendants and/or spouses. Many children would prefer to have a
looser distribution standard apply to any distributions that they would receive and are content having a
stricter standard apply with respect to distributions made for other beneficiaries. By means of example, the
trust could provide that the distribution standard for other beneficiaries could take into account the other
assets that the beneficiary has available for his or her health, education, maintenance, and support before
distributions would be made from the trust for the benefit of that beneficiary. However, this restriction
would not ap ply to a distribution for the benefit of the child so that he or she can receive distributions from
the trust without the Trustee having to take into account the child’s assets that are available outside of the
Trust.
If the parents are funding the trust with a gift before their death, the parents and client should
consider whether the trust will be taxed as (1) a grantor trust, (2) as a separate taxable entity, or (3) being
owned by the beneficiary for income tax purposes. If certain powers are retained by the parents, then the
trust will be treated as a grantor trust, and all of the income produced by the assets of the trust will be
taxable to the parents. In some situations, the parents would prefer not to be liable for the income taxes
generated by the assets of the trust, and the trust would then need to be drafted so that it is not a grantor
trust and is instead a separate taxable entity. The income produced by the trust would either be taxed to
the trust or to the applicable beneficiaries who receive distributions from the trust. In some situations, t he
client may prefer to be treated as the owner of the trust for income tax purposes so that the client can
engage in transactions with the trust without having to recognize income. To allow this to occur, the client
would need to be provided with a power to withdraw all of the assets of the trust for a certain period of
time. The lapse of this power causes the client to be treated as the owner of the entire trust.
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An Interview with Lester Perling
The following interview is between Alan S. Gassman, Esquire and Lester J, Perling, Esquire as relates to new
laws that will impact physicians and their advisors.
Gassman: Welcome Lester, it is great to have you here.
Perling: Thank you Alan. Your questions often help me see what needs to be explained when new laws
come out and impact how we do things and what other laws may apply.
Gassman: Can you tell me what you see as the most important changes the legislature made this past
session?
Perling: Well, there are a few. Let’s start with House Bill 37, which may be one of the more significant bills
for physician practices this session.
Gassman: What is significant about that Bill?
Perling: Well, it basically states that a primary care health care providers or group practices can enter into
private contract with patients, their legal representatives, or employers to provide primary care.
Gassman: Does this only apply to MDs?
Perling: No, this bill allows for MDs, DOs, Chiropractors, Nurse practitioners, and even certain Physicians
assistants to enter into these contracts.

Gassman: That really opens up market.
Perling: It does, and as I mentioned earlier, group practices can enter into these contracts. So the contract
can be with the group as opposed to a particular physician or practitioner.
Gassman: So that agreement would basically be considered a prepaid agreement for certain services. Does
that mean that this agreement falls outside the purview of the heavily regulated Insurance Code? And are
there limits as to what services you can provide?
Perling: Correct, these agreements are not subject to the Insurance Code. The services you can provide
under the statute are broad and include screening, assessment, diagnosis and treatment of a patient
conducted within the competency and training of a primary care provider. This isn’t simply about providing
physicals or a simple screening, this is about protecting and managing diseases and injury. It is about a
primary care provider providing services they are trained and competent to do, which is very broad. In
theory, this new law encompasses anything that the typical primary care provider learns in their residency
and is competent to do.
Gassman:
That
is
extraordinarily
broad.
Perling: I would imagine there is a limit to the services that can be provided, however, since this is a new
law, the limitations have not been fleshed out yet.
Gassman: Can you tell me about some of the requirements of the agreement?
Perling: Sure. So, in order to qualify, there has to be a written agreement between the primary care provider
and the patient. The agreement has to be signed by the practitioner or their agent. The agreement may also
include employers, so we could potentially see employers offering access to providers using this law as
opposed to providing insurance.
Gassman: Do you foresee any issues with Medicare?
Perling: Perhaps, because Medicare recipients would technically be getting double billed. As, unless the
practitioner has opted out of Medicare, the practitioner had already agreed to provide the service through
Medicare, and having the patient pay the additional fee could lead to sanctions against the practitioner. This
could be an issue for other payers as well so should be carefully evaluated before implementing a direct
primary care program.
Gassman: We definitely want to avoid those. Are there any other bills we should be aware of?
Perling: Yes, House Bill 21. It deals with controlled substances and amends various statutes. It is the
legislature’s most recent attempt to address the Opioid crisis.
Gassman: Can you highlight how that bill impacts physicians and their practices?
Perling: Sure. Well, it requires a two-hour training course for all practitioners who are authorized to prescribe
controlled substances. It also adds a requirement for the boards of medicine and osteopathic medicine
establish standards for prescribing controlled substances to treat acute pain.

Gassman: Interesting. Have there been any changes to the registration requirement for pain clinics? What
about pharmacies?
Perling: Yes, those clinics which believe they are exempt from registration must now get a certificate of
exemption from the Department of Health.
Gassman: I see. Well, is there a bill concerning clinical labs you wanted to discuss?
Perling: Yes. Senate Bill 622. That bill eliminates lab licensure laws, and which has the effect of eliminating
various kick back prohibitions that prohibited labs from doing things like renting space in doctor’s offices
or otherwise entering into arrangements such as putting personnel in a physician’s office.
Gassman: How so?
Perling: That statute moved those prohibitions to Chapter 456, which is a part of the Florida Statutes that
regulates licensed individuals. Chapter 456 does not regulate clinical laboratories Additionally, chapter 456
is enforced by the Department of Health which has no authority over clinical labs. This means that there is
now some questions as to the effectiveness of that statute, and whether it can be enforced. Regardless, no
physician should get involved in this if there are federal funds involved as there are federal anti-kickback
prohibitions, and chapter 456 can be enforced against physicians who are regulated by the Department of
Health. Additionally, the Patient Brokering Act, which applies to clinical laboratories, also may prohibit these
types
of
arrangements
under
certain
circumstances.
Gassman: Are there any changes that will impact pharmacies?
Perling: Yes. The pharmacist now has to verify the identity of the person who is buying or receiving
controlled substances before dispensing them. It doesn’t require that the person who will be using the
drugs to pick them up, but if I am picking them up for someone else, I have to be identified. Additionally,
the bill authorizes electronic prescriptions for controlled substances. Previously, any controlled substance
had to be physically written and taken to the pharmacy. This a benefit for patients. Practitioners will be
required to review Florida’s controlled substance databased before prescribing a controlled substance to
ensure the patient has not already been prescribed the same or similar drug. Up to know it was voluntary.
Gassman: That will definitely give practitioners more information about their patients.
Perling: Correct. There are also some changes related to prescription drug price transparency. Part of the
bill requires pharmacists to inform customers of certain generic equivalent drug products and whether costsharing obligations might exceed the retail price.
Gassman: Well that is certainly something to keep in mind.
Gassman: Are there any other changes at the federal level that you think will impact physicians?
Perling: Yes, I wanted to mention a change in the Medicare program itself. It is not statutory, but the new
Administration has a goal to be more “provider friendly.” One of the things that CMS has implemented is a
new auditing program when they identify a provider who is billing outside of the norm for any particular
code. This new program is called probe and educated. The Medicare contractor will request a small number
of records to audit initially. If it finds a problem, the contractor will contact the physician, and will offer an
educational call. This call will be an educator from First Coast who will tell the physician about the results

of the audit, what their documentation reflects and how to fix it. There will then be a second audit, and
another educational call if there are still problems. There will then be a third audit and educational session
if needed. If the problem is still not resolved, then the physician will b e referred for other actions.
Gassman: This sounds like quite a departure from the past. What do you recommend a physician do if they
get one of these calls?
Perling: Yes it is. I would say that they should agree to the call, listen, be polite and take what they hear to
heart. If the physcian disagrees I would not do so on the call unless they have already verified their
position. Ideally, I would wait until after the call to express any concerns in a follow up communication
perhaps with the assistance of qualified counsel or consultant. .
Gassman: Great. Is there anything else?
Perling: No, Alan, I think that’s all I have.
Gassman: Well, Lester, I really appreciate you taking the time today. Thank you.
Perling: Thank you for having me.
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(TBE), click HERE.
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To Register for any of these
presentations, please click HERE.

Excerpt from Grow Your Medical Practice and Get Your
Life Back by Dr. Pariksith Singh, MD, David Finkel &
Alan Gassman:
Step Two: Reclaim Your Best Time.

To View More, Please click HERE.
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The attached article from yesterday’s Wall Street Journal (page R3) reports:

People looking to buy a franchise may need to get themselves a translator.
New research finds that on average it takes more than 20 years of education to understand a U.S.
franchise disclosure document on first reading.

Not only is the language complex and the sentences long, the study found, the median length of the
documents themselves is 229 pages.
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