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LEWIS, I.

Thrs case 15 betore the Court to answer four questions of Florida Iaw
certified by the United States Cowrt of Appeak for the Ekventh Cxcux that are
determmative ofa cause pending m that court and for which there appears to be no
controllng precedent We have jurisdection Art. 'V, § 3(b)6), Fh. Const. In

Estate of McCallv. United States, 642 F.3d 944 (11th Cwx. 2011), the Ekventh

Circut certified the followmg questions :

(1) DOES THE STATUTORY CAP ON NONECONOMIC
DAMAGES, FLA. STAT. § 766,118, VIOLATE THE RIGHT TO
EQUAL PROTECTION UNDER ARTICLE I, SECTION 2 OF THE
FLORIDA CONSTITUTION?



(2) DOES THE STATUTORY CAP ON NONECONOMIC
DAMAGES, FLA. STAT. § 766.118, VIOLATE THE RIGHT OF
ACCESS TO THE COURTS UNDER ARTICLE I, SECTION 21 OF
THE FLORIDA CONSTITUTION?

(3) DOES THE STATUTORY CAP ON NONECONOMIC
DAMAGES, FLA. STAT. § 766.118, VIOLATE THE RIGHT TO
TRIAL BY JURY UNDER ARTICLE I, SECTION 22 OF THE
FLORIDA CONSTITUTION?

(4) DOES THE STATUTORY CAP ON NONECONOMIC
DAMAGES, FLA. STAT. § 766.118. VIOLATE THE
SEPARATION OF POWERS GUARANTEED BY ARTICLEII,
SECTION 3 AND ARTICLE V, SECTION | OF THE FLORIDA
CONSTITUTION?

Id. at 952-53. Because thi case mvolves a wrongtul death, we rephrase the first

certified question as follows:

DOES THE STATUTORY CAP ON WRONGFUL DEATH
NONECONOMIC DAMAGES, FLA STAT. § 766.118, VIOLATE
THE RIGHT TO EQUAL PROTECTION UNDER ARTICLE L
SECTION 2 OF THE FLORIDA CONSTITUTION?

As explamed below, we answer the fast rephrased certified question mn the

affrmative and hold that the cap on wrongful death noneconomi damages

provided m section 766.118, Florida Statutes, viohtes the Equal Protection Chuse

of'the Florida Constitution. We find # unnecessary to answer the remaining

certified questions because Florida’s Wrongtul Death Act & of statutory origm,

and the present case ® under the Federal Tort Chims Act and its procedures.

FACTS AND PROCEDURAL HISTORY

In its opmion, the Ekventh Cxcuit detailed the facts regardmg the kgal
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action filed by the estate of Michelk McCall, Ms. McCall's parents, and the tather
of Ms. McCall’s son (Petitioners) agamst the United States:

During June 20035, Michelk McCall rece wed prenatal medical
care at a Umited States Aw Force clmi as an Aw Force dependent.
Ms. McCall opted for the Aw Force’s fanmuly practe department to
provide primary prenatal care and de lIivery services throughout her
pregnancy. She had a healthy and normalpregnancy until the st
trimester. On February 21, 2006, test results revealed that Ms.
MecCall’s blood pressure was high and that she was suffermg from
severe preechmpsin. Ms. McCall’s serious condition requared that
kbor be mduced mmednately.

Instead of transferrmg Ms. McCall to the OB/GYN department,
the tamaly practice department contxmed to provide medxal care.
The Awr Force hogpitalwas temporaridy unavailabk for obstetric and
delivery services, so members ot the family practice department
transterred Ms. McCall to the Fort Walton Beach Medixal Center
mstead. There, Ax Force fanuly practice doctors treated Ms. McCall
tor hypertenson and mduced labor. When Ms. McCall dated to fwve
centmmeters, her contractions sbwed and became weaker The Awr
Force tamuly practre doctors treating Ms. McCall calked an Aw Force
obstetrician, Dr. Archibald, and asked it he could perform a cesarean
section. Dr. Archibald reported that he was performmg another
surgery and would not be availble to perform a cesarean section on
Ms. McCalluntil affer he finished that surgery. The Axr Force fanuly
practice doctors prepared Ms. McCall for a cesarean section but did
not call other obstetrazns to deternune 1f one was avaihbk to
provide munediate medxal care.

On February 22, 2006, Dr. Archibald finally arrved to perform
the cesarean section, but Ms. McCall’s contractins had resumed and
the Aar Force tanuly practice doctors decided to allow Ms. McCall to
deliver vagmally, Dr. Arclubald left the Fort Walton Medwal Center.
On February 23, 2006 at 125 am, Ms. McCall delivered a healthy
baby boy. Family members who veited Ms, McCall after the delvery
expressed concerns about the amount of blood Ms. McCall had lost
durmg delvery. Medical personnel assured these fanuily members
that Ms. McCall was stable.

Thirty-five nnnutes later, when the placenta had not dehvered
as expected, two family practre doctors from the family practice



departinent tried without success to mamally extract the pheenta. An
A Force nurse anesthetist admmnistered additional epxdural pan relet
and gave Ms. McCall two separate doses of Morphme mtravenously.
Around 2:35 a.m, the fanmuly practre department doctors called Dr.
Archibald, the obstetrician, for ass stance when they could not remove
the phcenta manually.

Ms. McCall’s blood pressure began to drop rapadly and
remamed dangerously ow over the next twvo and a halfhowrs. The
Aar Force nurse anesthetist momitormg Ms. McCall’s vital signs dxl
not notify the family practice doctors of the drop m Ms. McCall's
blood pressure. Dr. Arclubald arrved at 2:45 a.m and removed the
pheenta withn tive mmutes. The fanuly practice departiment doctors
miformed Dr. Archubald that Ms. McCall had not kst nmuch blood
durmg delvery. Dr. Archibald, however, notred severe vagmal
lacerations and worked to repair them over the next hour. During that
time, the Ar Force nurse anesthetist monttored Ms. McCall's vital
signs, reported to Dr. Archibald that they were stabk, and fatkd to
mtorm him that Ms. McCall’s blood pressure was dangerous ly low
and contimuang to drop. Dr. Archibakl never checked the vitalsigns
hmself'and reled exchiswely on the nurse to mtorm him ofany blod
pressure changes or problems.

At 350 am when Dr. Archibald fmshed hx work, he
requested an ainmediate blood count and, 1fneeded, a transfuson to
compensate for the blbod Ms. McCall lost during the procedure.

Forty mmutes kiter, the tanuly practie department physcan ordered
the blbod count test. Forty mmutes after that, and over an hour after
Dr. Archibakl had requested immednte blood work, a nurse attempted
to draw blood from Ms. McCall Ms. McCall was unresponsive. She
had gone mto shock and cardiac arrest as a result of severe bbod loss.
It & not ckar how long Ms. McCallhad been m this state. snce no
one had monitored her or checked her status for the hour 0 llowmg
Dr. Archiball’s procedure. Ms. McCall never regamned consciousness
and was removed from hfé support on February 27, 2006.

Id. at 946-47.
The Petitoners filed an actn agamst the United States under the Federal

Tort Chums Act (FTCA), 28 U.S.C. §§ 1346(b), 2671-80. Id. at 947, Inaddition



to tmdmg the United States habk under the FTCA, the Unated States Dxstrict Court
for the Northern Distrrct of Florida determuned that the Pettioners™ econonc
danmages, or tinancil bsses, amounted to $980.462.40. Id. The dxtrict court
conc nded that the Petitioners” noneconomic damages, or nonfinancial losses,
totaked $2 mullon, mehdmg $500,000 for Ms, McCall's son and $750,000 tor each
of'her parents. Id.

However, the d strict court bmited the Pettoners” recovery of wrongful
death noneconomx damages to $1 mallon upon applecation of section 766. 118(2),
Florida Statutes (2005), Florxla’s statutory cap on wrongful death noneconomr
dannges based on medical malpractice clhims, Id." The district court denkd a
motion filed by the Petfioners that challenged the constitutionality of Florida’s
wrongful death statutory cap under both the Florida and United States
Constitutions. Id. The distrct court ako denxd the Petitioners™ motion to alter or
amend the judgment. Id. at 947-48.

On appeal to the Eleventh Circutt, the Petitioners chalknged the dstroct
court’s rulings with regard to both the application and the constitutionality ot the

cap mandated by Florida law on wrongtul death noneconomic damages for medical

1. Under the FTCA, damages are ““determmed by the law of'the State where
the tortious act was commutted, 28 TLS.C. § 1346(b), . . . subject to the lmutations
that the United States shall not be Imble for ‘mterest prior to judgment or for
puntive damages.” " Hatahlev v. United States, 351 UL.S. 173, 182 (1956) (quotmng
28 U.S.C. § 2674).




malpractice chims. Id. at 948, The Petitwoners contended that the statutory cap
viokites the Equal Protection Clause of the Fourteenth Amendment of the United
States Constitution and constfutes a taking m volaton ot'the Fifth Amendment ot
the United States Constitution. Id. They also asserted that the cap vio htes the
followmg provsons of the Florida Constitution: (1) the separation of powers
guarantee 1 artile 11, section 3 and article V, section 1 (2) the right to trml by
qury under artick T, section 22; (3) the right ofaccess to the courts under article 1,
section 21; (4) the right to equal protection under article I section 2; and (5) the
prohibxton agamst the taking of prvate property without tull compensation under
artck X section 6. Id.

The Eleventh Circuit atfirmed the app hication of the statutory cap on
nonecononmc damages and held that the statute does not constitute a takmg m
viohton of article X section 6, of the Florida Constitution. Id. at 953, The
tederal appellate court ako hekd that the cap does not volate exther the Equal
Protection Clause or the Takmgs Clause of the Un#ted States Constituton. Id.
However, the Ekventh Circuit granted a motion filked by the Petitioners to certity
four questons to thi Court regardmg the remammng challenges to the statutory cap

under the Florida Constitution. Id.



STATUTORY PROVISION

. . PN - g 2 .
At ssue & Floruda™s statutory cap on wrongful death”™ nonecononuc damages

766.118(2) states:

(2) Linutaton on noneconomic damages for neghgence of
practtoners. —

(a) With respect to a cause ofaction for personal mjury or
wrongtul death ars ng from medicalne ghigence of practitioners.
regardless of the number ot such practitioner defendants,
noneconomuc damages shall not exceed $500,000 per clammant. No
practitioner shallbe lable for more than $500,000 m noneconome
damages, regardless ofthe number of chmmants.

(b) Notwthstandmg paragraph (a), if the neglhgence resulted m
a permanent vegetative state or death, the total noneconomic damages
recoverable from all practtioners, regardless ofthe mumber of
clammants, under this paragraph shall not exceed $1 nullion. In cases
that do not mvolve death or permanent vegetatwe state, the patent
mjured by medical ne ghgence may recover nonecononmic damages not
to exceed $1 milhion if}

1. The trial court determmes that a mamfest mjuste would
occur unkss mereased noneconomic damages are awarded, based on a
tindig that because ofthe specmlcmcumstances ofthe case, the
noneconomic harm sustamned by the myured patient was particularly
severe; and

2. The trier of fact determmes that the defendant’s neghgence
caused a catastrophic mjury to the patent.

(c) The total noneconomic damiages recoverabk by all
clhinmants from all practitioner defendants under ths subsection shall
not exceed $1 nullion m the aggregate.

2. The legalanalyses for personal mpury damages and wrongtul death
danmages are not the same. The present case 15 exclhistvely related to wrongful
death, and our analyss 15 hmited accordmngly.

ST



§ 766.118(2), Fla. Stat’ Noneconomic damages refer to “nonfinancial bsses . . .
meluding pamn and sutrng, mconvenence, physcal mparment, mentalangussh .
. loss of capacty for emjoyment of life, and other nonfmancial losses to the extent
the chimant 1s entitkd to recover such damages under general law, meldmg the
Wrongtul Death Act”” § 766.202(8), Fh. Stat. (2005) (mcorporated m §
766.118(1)(b), Fh. Stat. (2005)).
EQUAL PROTECTION

We have rephrased the first question certitied to this Court by the Elventh
Circutt whih addresses whether the cap on wrongful death noneconomic damages
under section 766.118 viohtes the right to equalprotection guaranteed by the
Florida Constitution. The Florida Constitution provides, m pertment part:

Allmaturalpersons, femak and mak alike, are equal before the hw.

Art. I, § 2, Fl. Const. Thas Court has stated “t]he constitutionalright otequal

protection of the lws means that everyone 1 entitled to stand before the law on

3. Section 766.118 separates the cap on nonecononue damages mto two
categories, providing different lmuitations on damages for practitioners and
nonpractiioners. See § 766.118(2). (3), Fla. Stat. Section 766.118(3), Florida
Statutes, himits noneconomic damages tor the neghgence of nonpractitioner
defendants, The Petitioners asserted that they were enttkd to recover under this
subsection as well however, the federal dstrict court noted that “no evidence at
trial singled out a specitic nonpractitoner for neghgent conduct.” McCall 642
F.3d at 948-49 (quoting Estate ot McCallv. Unted States, 663 F. Supp. 2d 1276,
1205 (N.D. Fh. 2009)). The federaldistrict court concluded that the Petfioners
had faikd to establish that Ms. McCall's death resulted from the negligence ofa
nonpractiioner, and the Ekventh Cxcuit affirmed this determmation. Id. at 949.
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equalterms with, to enjoy the same rights as belong to, and to bear the same

burden as are imposed upon others m a hke stuation.™ Caklwellv. Mann, 26 So.
2d 788, 790 (Fla. 1946).

Unkss a suspect class or fundamental right protected by the Floraa
Constitution is implicated by the challkenged provision, the rational basis test will

apply to evalnate an equal protection challenge. See Amerisure Ins. Co. v. State

Famm Mut. Auto. Ins. Co., 897 So. 2d 1287, 1291 n.2 (Fh. 2003). To satsty the

ratbnalbask test, a statute must bear a ratonaland reasonable relationship to a
kgitanate state objectve, and it cannot be arbitrary or capricous ly mposed.

Dep’tofCorr. v. Fh Nurses Ass’n, 508 So. 2d 317, 319 (Fh. 1987). Stated

another way, the test for conseration of equal protection ® whether mdwviduak
have been chssified separately based ona difference which has a reasonablk
rebtonship to the apphicabk statute, and the ¢ hssification can never be nmade
arbitrarily without a reasonablk and rational bass.

Having carefully consilered the arguments of both partes and the anicy, we
conclnde that section 766.118 vioktes the Equal Protection Chuse of'the Florida
Constitution under the rational basis test. The statutory cap on wrongful death
noneconomic damages fails because ¢ mposes unfaw and dlogical burdens on
mjured parties when an act of medicalneghgence gwves rise to multipk ¢ himants.

In such crcumstances, medical malpractice cbhmmants do not recewe the same
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rights to full compensation because of arbitrarly dimmxhed compensation for
kgally cognizable chims. Further. the statutory cap on wrongful death
noneconomic damages does not bear a rational relationship to the stated purpose
that the cap 1 purported to address, the alleged medicalmalpractre msurance
criis m Florida.

Arbitrary Distinctions

Thxs Court previously reasoned m St Mary’s Hospttal Inc. v. Phallipe, 769

So. 2d 961 (Fla. 2000), that the type of chssificaton addressed m this case 1s

pure ly arbatrary and unre hted to a true state mterest. We clearly anmounced m
Phillpe that aggregate caps or Imitations on noneconomik damages violate equal
protection guarantees under the Flrida Constitution when applied without regard
to the number ot claimants entitled to recovery. Thi mherently discrimmatory
action and resultmg mvidious discrimmation do not pass consttutional muster.
We stated:

Ifwe were to accept St. Mary’s contention that the Legrslature
mtended to mit noneconomic damages to $250,000 per meident m
the aggregate, then the death of'a wife who leaves only a surviving
spouse to clamm the $250,000 13 not equal to the death of'a wite who
kaves a surviving spouse and tfour mmor children, resuking n five
clhanmnts to dwade $250,000. We fasl to see how this classification
bears any rational re htonship to the Legislature’s stated goal of
allevitmge the financkl crris m the medical Inbiity mdustry. Such a
categorrzzation offends the fundamental notion of equal justice under
the bw and can only be described as purely arbfrary and unrelated to
any state mterest.
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Id. at 972 (emphasis suppled).

The equal protectiom violation klentified by Phillipe & evident m the present
case. The phm hnguage ofthis statutory plan wrationally impacts circumstances
which have mukple chamants/surviors differently and far kss favorably than
crrcumstances m which there 1s a smgle chimant/survivor and ako exacts an
arational and unreasonable cost and mmpact when, as here, the victim of medical
neghgence has a bhirge fanuly, all of whom have been adverse ly impacted and
affected by the death. Three separate noneconomic damage deternunatons were
assessed by the federal dutrict court based on the evidence presented. The
damages suffered by Ms. McCall's parents were determined to be $750,000 each,
and Ms. McCall’s surviving son sustained damages deternmmed to be $500,000.
Applying the cap, the federalcourt then reduced the amounts of damages so each
claimant would recetve only halt of hus or her respective damages. Yet, if Ms.

McCall had been swvived only by her son, he would have recovered the full

amount of his noneconomic damages: $500.000. Here, the cap delmeated m

section 766.118 lmited the recovery of'a surviving child (and surviving parents)
suply because others ako suffered losses. In a larger context, under section
766.118, the greater the mumber of survivors and the more devastating thew ksses
are, the less likely they are to be fully compensated for those losses.

Other state supreme courts have struck down caps on noneconomic damages
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based upon a silar ratiomak. In hoklng that a $300.000 cap per plamtitt on
nonecononuc damages m neghegence and product habilty actions violated the state
constitution,” the Supreme Court of Tlinois aptly described how the cap operated
to decrmunate agamst chimants who have suffered the most grievous mjures,
wlhik benefittmg the tortfeasor and/or the msurance company:

In the first example . . . three p hmntiffs are myured as a result of
the same tortfeasor’s neghgence. Phmtft A & myjured moderately,
and suffers pam, dsability and distipurement for a month. Plamtitt B
r severely myured and suffers one year of pam and disabalty.
Phmtift C 1 drastically myured, and sufters permanent pam and
dsability, ... [I]t & forther assumed that a yjury awards phmtils A
and B $100,000 m compensatory damages for noneconomic mjuries.
Phmtift C recerves $1 nullion for he permanent, hife bng pam and
dsability.

... With respect to phamtitt C. [the chalknged kg htion]
arbararily and automatically reduces the jury’s award for a hifetime of’
pam and disabality, without regard to whether or not the verdict,
betore reduction, was reasonable and tar.

The tortfeasors m thi example are also treated differently,
without any justification. The tortfeasor who myures phmtifls A and
B © lble for the full amount of fawrly assessed compensatory
damages. In contrast, [the challenged legislation] confers a benefit on
the smmlarly s#uated tortfeasor who myures phantdf €. Thas
tortfeasor pays only a portion of faxly assessed compensatory
damages because of the himiutation [on nonecononue damages].

4. The Supreme Court of THno s concluded that the cap violated the specal
kg htion clause of the Ilhnoxs Constiution. Best v. Tavlor Mach. Works, 689
N.E.2d 1057, 1078 (I11 1997). Ths chuse “expressly prohibits the General
Assembly from conferring a special beneft or excluswe provilege on a person or a
group ot persons to the exclusion of others similarly situated. ™ Id. at 1069. The
Supreme Court of Tllinots noted that specinl Bgrlation constitut vnalchalknges
are generally “judged under the same standards applicable to an equal protection
challenge.” Id. at 1070-71.

i
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Therefore, the statute discrimmates between shightly and severely
njured plamntrfts, and ako between tortfeasors who cause severe and
moderate or mnor Myures.

Best v, Taylor Mach Works, 689 N.E.2d 1057, 1075 (Il 1997) (emphasis

supplied). The Supreme Court of New Hampshire condenmed on equalprotection
grounds a $250,000 cap on nonecononme damages m medical malpractre cases,
conc idmg that it x ““simp Iy untaxr and unreasonabk to mpose the burden of
supportng the medical care mdustry sokly upon those persons who are most

severely mjured and therefore most m need of compensation.™ Carson v. Maurer,

424 A 2d 825, 837 (N.H. 1980), overrukd on other grounds, Cmty. Res. for

Justice, Inc, v. Ctv of Manchester, 917 A.2d 707, 721 (N.H. 2007).

Section 766.118, Flonida Statutes, has the effect of saving a modest amount
for many by imposing devastating costs on a tew—+those who are most grievously
injured, those who sustam the greatest damage and loss, and mukipl clhimants for
whom judcinlly determmed noneconomic damages are subject to division and
reduction smply based upon the existence of the cap. Under the Equal Protection
Clause of the Florida Constitution, and guided by our decision i Phillipe, we hold
that to reduce damages m thx fashion i not only arbarary, but wrational and we
conclude that & “offends the fundamental notion of equal justice under the hw.”
Phillpe, 769 So. 2d at 972; see ako 1. at 971 (“Differentiatng between a smgk

cliinmant and nultiple cliamants bears no rational re htionshap to the Legslature’s



stated goalotallevitmng the financul crsis m the medical Inb ity msurance
mdustry.”).

Our holding today © not mcons stent with the dec s1ons n Samples v.

Florida Burth-Re hted Neurokb exal Injury Compensation Ass’n. 114 So. 3d 912

(Fh. 2013), Mizrala v. North Mianmi Medical Center, 761 So. 2d 1040 (Fh. 2000),

or University of Muan v, Echarte, 618 So. 2d 189 (Fla. 1993), because a revew of

those cases reveak that they mvolved statutes or challenges which are
dstingushable from the present chalknge to section 766.118. In Sanmp ks, the
statute at 1ssue created finding and authorzed a $100,000 award to parents under
the Florila Bxth-Rehted Neurological Injury Compensation Plan (the Phn), which
was structured with other benefits and provided compensation without regard to
tiult for bath-re hted neurobgral mpury clammg. 114 So. 3d at 914-15: see also §
766.303, Fla. Stat, (2013). Inrejecting an equal protection challenge on the bass
that the statute treats a parent who files for the $100,000 award alone differently
than parents who share or divide the award, ths Court distmguished the decision m
Phillpe, upon which we rely today:

Whereas the provision of the Medical Malpractice Act at ssue m

[Phillipe ] expressly concerns fault-based noneconomic damages for

survivors of the deceased, the Phn at ssue here establishes a system

ofno-fault compensation. The no-fauk character of the Phn sets the

parental award provision apart from the statutory hmgation on fault-

based damages at wsue n [Phillipe] Lamstations on damages that

rase equalprotection concerns under a fault-based system are
dssmilar and appropriately viewed differently than hmstations on
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compensation under a system where ehgible clammants are assured of
a recovery without regard to fault.

114 So. 3d at 919. Here, as m Phallipe, section 766.118 concerns the award of
damages i a trad tional fiukt-based action Further, section 766,118 arb trarily
reduces damages without regard to the faulkt ofa tortfeasor simply based upon the
number of survivors who are enttkd to recovery. Thr & ckarly dstmgushablk
from the no-fault compensation award under the Plan at ssue m Sampks. The
Phn was created by the Florxla Legislature with the express purpose of “provilng

compensaton, urespective of fauk, for buth-related newro bgical mjury clamms.™ §

766.303(1), Fh. Stat. (2013) (emphasis supphied). We retterate that the present
case does not mvolve a statutorily-created no-fault compensation phn. Thus, the
two statutory schemes are, quite simply, completely different and dxstmet.
Accordingly, Samples ® distinguishable from the present case and, contrary to the
assertin of the dwssent, does not control, or even mform, the outcome here.
Muwrahi mvolved a statute that precluded aduk children of wrongful death
vitims from recovering noneconomy damages where the cause ot death was
medicalmalpractice. 761 So. 2d at 1041. Inrejecting an equal protection
challenge, we noted that under the common law an adult who was not dependant
on a parent had no action and could not recover damages for mjuries to that parent.

Id. at 1042 (quotmg Stewart v, Prce, 718 So. 2d 203, 209 (Fh. 1st DCA 1998)).

When the Legishture created the right for adult children to recover damages for

-1
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the mjurkes and wrongful death ofa parent, 1t chose to exclude those children from
recovermg nonecononik damages n one type ofaction (lll@dk(:ll malpractice). Id.
We ukimate Iy he I that the statute, “which created a right of'action for many while
exc lnding a specific class from such action, and which exclus bn 13 rationally
relted to controllng heakhcare costs and accessibihity,” did not violate equal
protection. Id. at 1043

Unlike Mzraln, the statute under revew here does not address and expand a
class of indvkluak ehgible to recover noneconomic wrongtul death damages.
Instead, it treats simibrly situated, eligible survivors differently by reducmg the
damages awarded without regard to the fault of'the wrongdoer and based solely
upon a completely arbitrary factor, 1., how many survivors are entitled to
recovery. The greater the mumber of survivors who are ehigble to recover
noneconomic damages m a medical malpractice wrongtul death action, the lesser
the award that each mdwvidualsurvivor will rece ve. Thus, the statute at 1ssue m
Muwrali 1s ako distmguishable from the noneconomic damages caps m section
766.118.

Fially, in Echarte this Court considered whether a $250,000 cap on
noneconomic damages tor medical malpractice chims where a party requested
arbitration violated the access to courts proveion of the Florida Constitution. 618

So. 2d at 190, 193, In the present case, because we address only an equal
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protecton challenge—not an access to courts challenge—=FEcharte 15 mapposite.
Nevertheless, the hokling m Echarte that the cap was constitutional does not
impact our decision today. In upholdmng the constitutionalty of'the cap m medical
malpractice arbitration proceedmgs, ths Court m Echarte noted that arbatration
provided commensurate benetts m exchange for the cap. such as savng the
expense of attorey fees and expert winesses, Id. at 194 Conversely, under
section 766.118, survivors receive absohitely no benefit whatsoever ffom the cap
on noneconomue damages, but only arbitrary reductions based upon the number of
SUrVIVOLS.

Moreover, the statute aposing the cap m Echarte was hter addressed by
this Court in Phallipe. Tn Phallipe. we held that the cap appled per clammant rather
than per meident, and noted that to hold otherwise would create equalprotection
concerns. 769 So. 2d at 971. Inreaching this conchision, we expressly stated that
“Echarte does not control our decision™ Id. Smmularly, Echarte does not compel a
different result here. Rather, Phillipe, which recognized that Echarte dxl not
address a circumstance m which smularly s#uated survivors would recerve
diatierent, arbitrarily reduced noneconomic damage awards solely based upon the
number of survvors, 1 the decrin which guiles our analys s as to the

constitutionality of section 766.118. See Phallipe. 769 So. 2d at 971 (notmng that
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“the bss of a swrvivor 18 not dimmshed by the mere fact that there are nultyple
SUVIVOES ).

Despite our discusson of Phillipe, we emphas ze that, contrary to the
agsertin n the concurring m result opmion, our exammation of the valglity of
section 766. 118 cannot simply conc nde without further analyss. The statute at
wsue m Phallipe. related to damage limts, 15 not dentral to the factors m the
present case. Phillpe mvoled a very different statutory scheme, based upon
noneconomic damage awards m the arbitration context, a tactual scenario not
presented here. Therefore, while Phillipe provides guidance and may be
considered persuasive, 1t 1 not dispositve of our equal protection analyss today.
We cannot take the draste step of mvalidating a statute simply by dechring £ so
and relymg upon an unre hted case which evalated an unrelated statute. Instead, a
comprehensve equal protection analysis of the cap on damages m section 766.118
1 required under Florida law to resolve the certified question. Accordmgly, a
description of the elements ot'an equal protection revew, and our evaliation of’
those elements, must follow. This x a conskleration ofthe facts and carcumstances
surroundimg the challknged statute and the subject matter it addresses.

The Alleged Medical Malpractice Crisis
In addition to arbitrary and mvidious dscrmmmation between medral

malpractre chimants, the cap on noneconomike damages ako violates the Equal



Protection Clause of'the Florida Constitution because ¥ bears no rational
reltionship to a legtimate state objectwve, thereby fatlng the rational basis test.

See Fh. Nurses Ass'n, 508 So. 2d at 319. Although the concurring m resuk

opmbon seeks to avoud a full proper legal analysy, contrary to the view ofthat
opmon, no single pror case provides a comp kete answer and none proviles any
kgal analys s which affords a basis tor an answer to the question we must address.
Our precedent expressly states that a proper equal protection ana lysis under the
ratonalbass test “requires this Court to determume : (1) whether the challenged
statute serves a legitimate governmental purpose, and (2) whether i was
reasonable for the Legishture to believe that the chalknged ¢ hssification woukl

promote that purpose.” Warren v. State Farm Mut. Auto. Ins. Co., 899 So. 2d

1090, 1095 (Fh. 2003) (emphasis supp hed), see ako Zapo v, Galreath, 779 So. 2d

651, 655 (Fh. 5thDCA 2001), Fla. Dept. ofIns. v. Kevs Titk & Abstract Co.. 741

So. 2d 599, 602 (Fla. 1st DCA 1999). Thus, under Warren. and contrary to the
vew of the concurring i result opmon, both prongs of'the ratonalbass test must
be evaluated to determme the constitutionahty ofa statute.

Despite this precedent, the concurring m resuk opmion budly prockhuns that
the full rational bask test be 1gnored and the kgtimacy ot'the purpose for the cap
not be addressed as part of our constatutionalanalysis. Further, that concurring m

result opinion argues that only a smgle decison which does not set forth a proper
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analvsis be applied. However, we would abandon our obligation under Warren
were we to simply rubber stamip the Legislature’s asserted justdration for the
cap—as the concurring in result and disenting opanions suggest we do—and fail
to conskler the existing factors and circumstances to determine whether there s
kgitamacy to tlmtjustiﬁs:at‘:ml, We dechine to abdicate our responsibility under the
hw and, therefore, address whether the cap “serves a kgiiimate governmental
purpose”” pursuant to the fwst prong of Warren 899 So. 2d at 1095 (emphass
supp hed).

The Florida Legrslature attempted to justity the cap on nonecononuic
dannges by claming that “Florila s m the midst of'a medical malpractice
msurance crisis of unprecedented magnitude.”™ Ch. 2003-416, § 1, Laws of Fh., at
4035. The Legslature asserted that the mcrease m medical malpractice labilty
msurance premims has resulted m physicians leaving Florida, retirmg early from
the practice of medicine, or refusing to perform high-risk procedures, thereby
limxmg the availability of heakh care. Id.

In enactmg the statutory cap on nonecononue damages, the Legishture
reled heavily on a report prepared by the Governor’s Sekct Task Force on
Healthcare Proféssional Liabilty Insurance (Task Force), which concluded that
“actual and potential jury awards of nonecononue damages (such as pam and

suffermg) are a key factor (perhaps the most important factor) behind the



unavailability and un-affordability of medxal malpractre msurance m Florkla. ™
Report of Governor’s Sekct Task Force on Healthcare Professional Liabilty
Insurance (Task Force Report) (Tan. 29, 2003), at xvi
To evalate the constitutionality of the cap on noneconomy damages
imposed by section 766,118, we are not required to accept the findmgs of'the
Legislature or the Task Force at face value, Instead:
Whik courts may defer to legislative statéments of polcy and

fact, courts may do so only when those statements are based on actual
findings of fact, and even then courts must conduct thew own mquury:

The generalruk 15 that findings ot tact made by
the kgishture are presumptively correct. However, it
wellrecognized that the findings of fact made by the
kg hture must actually be findings of fact. They are not
entitkd to the presumption of correctness 1f they are
nothmg more than recitations amountmg only to
conclisions and thev are akvavs subject to udicial
Nqury.

N. Fh. Women's Heakh & Counselme Serv., Inc. v, State, 866 So. 2d 612, 627

(Fh. 2003) (quoting Moore v. Thompson, 126 So. 2d 543, 549 (Fh. 1960)) (some

emphasis suppled).

Our consxleration of'the factors and cwrcumstances mvolved demonstrates
that the conclusions reached by the Florida Legishture as to the exustence ofa
medical malpractice cryis are not tully supported by avaikhble data. Instead, the
alle ged mterest of health care be mg unavailable s comp ktely undermmed by

authoritative government reports. Those government reports have mdicated that
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the numbers of physicrns m both metropoltan and non-metropolitan areas have
mcereased. For example, ma 2003 report, the United States General Accountmg
Offce tound that from 1991 to 2001, Fbrida's phvscian supply per 100,000
people grew from 214 to 237 m metropoltan areas and from 98 to 117 m
nonmetropoltan areas, or percentage mereases of 10.7 and 19, respectvely.

Phystnn Workiorce : Phvsician Supply Increased m Metropoltan and

Nonmetropoltan Areas but Geographi Dxparites Persisted, No. GAO-04-124,

(Oct 31, 2003), at 23, avaihbl at http //www.gao. gov/new. tems/d04124 pdt
Thus, during the purported crs s, the numbers of physic vns m Florida were
actually mcreasing, not decreasmg.

Additonally, an analysis of c him actvity certamly does not provide a
rationalbasys for the clear dscrmunation presented by the legrlation. Although
assertins ofa malpractce msurance crisss are often accompanted by images of’
unaway jurkes entering verdets m exorbitant amounts of noneconomie dannges,

see, e .o, Task Force Report at xvii, one study reveakd that m Florida cases which

resulted m payvments of $1 mulhon or more over a fourteen-year period, only 7.5

percent involved a jury trinl verdict. See Neal Vidmar, Kara MacKillop & Paul

Lee, Miulbon Dollar Medxal Malpractice Cases m Florida: Post-Verdxt and Pre-

D
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Sui Settlements. 59 Vand. L Rev. 1343, 1345-46 (2006)." Moreover. 10.1 percent

of settkments that mvolved payments of § 1 mulhon or more were reso bed without

a leealaction ever beng filed. Id at 1360, Such statwstics led the authors of'the

study to conclude that jury tria k constute only a very small portion of medical
malpractre paviments. Id. at 1345, The authors ako conchided that ““tort reform
efforts focused on jury verdicts are nusdwected, at kast with respect to $1 nulhon

verdcts i Florxla. Not only do jury trials constitute only a smallportion ot $1

million payments, [but] the settbments followmg verdicts tend to be substantially

kss than the jury awards. ™ Id. at 1381 (emphas s supplied).® Thus, avaihbk data

mdxcates the Task Force’s findmg that noneconomic damage awards by juries are a
primary cause of the purported medicalmalpractre criss m Florida 1 most
questonable.

Even the Task Force whose report was re hied upon by the Florida

Legislature emplbyed extreme v equivocal language and speculation when

5. Further, a national study reflects that from 1991 untd 2003, judgments at
trrml accounted for only 4 percent of all malpractce pavments. Anutabh Chandra,
Shantanu Nundy, & Seth A. Seabury, The Growth Of Phvscian Medial
Malpractice Paviments: Evidence From The National Practitioner Data Bank,
Health Affawrs at W5-240, W3-243 (May 31, 2005), available at
http //content healthattawrs. org/content/ear ly/2005/05/3 1/hithatt w5 240 full pdt+ht
ml

6. According to the authors, with one exception, cases with verdits n
excess of $4 mulhion settled for, on average, 37 percent less than the verdict
Million Dollhr Medral Malpractice Cases i Florida, 59 Vand. L. Rev. at 1380.
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describmg the exstence of'a crisss. For example, the Task Force stated that o
“believes” the alkged crisis “could get worse m the coming vears. . .. Medical

malpractre msurance premmuns may become unaffordable, and/or coverage may

become unavailabk at any prre to many physicians and hospitak.™ See Task

Force Report, at 211-12 (emphasis supphied). Further, despze blammng “actual and
potential jury awards ofnonecononie damages™ for ths ommous prediction, Task
Force Report at xvi the Task Force recognized that there are other explanations
for the dramatic ree n medica lma bractice mswrance premmums. For example, the
Task Force Report notes that m the opmion of Joanne Doroshow, Executive
Director of the Center tor Justice and Democracy:

[TThis so-called ““criis’™ 1s nothmg more than the underwritng cyck
of'the msurance mdustry, and driven by the same factors that caused
the “‘crises”” mthe 1970s and 1980s. Accordmgto . . . Doroshow,
with each cryis, there has been a severe drop m the mvestment
income or msurers, which has been compounded by sever [sic]
under-pricig of msurance premmims n the prior vears. . . . [D]urmng
vears of hugh interest rates or excellent msurer profis that are mvested
for maxamum return, the msurance companies engage m fierce
competiton for premmm dollars by selling under-priced premmims
and msurmg very poor reks. Then . . . when mvestiment mcome
drops, etther due to mcreases m mterest rates or the stock market, or
due to low mconk resultng from unbearably bow premmumns, the
msurance mdustry responds by sharply mcreasing premnms and
reducmg coverage.

... The tort reform changes n the 1980s had nothng to do with
the flattenmg of rates. The thttening was caused mstead by
moduhtions m the msurance cycle throughout the country.

Task Force Report, at 64 (footnotes omitted). The Task Force self



acknow kdged:

Medicalmalpracte msurance has been subject to sudden jo ks,
both in avaibhbilky of coverage and cost. An entre cyck has been
defined as the perod of yvears m which msurer underwr g profits
cyck from above average to below average. These cvcles have
akvays occurred m the msurance mdustry, particular v m medxal
mialpractre msurance,

Task Force Report, at 31 {emphasis supphed) (footnotes omutted). See also Tom
Baker, THE MEDICAL MALPRACTICE MYTH 53-54 (2005) ([ T]he two most recent
medical lability msurance crees did not resuk from sudden or dramatic mcreases
in medalmalpractice settbments or yury verdicts. .. . [Tlhe crises resulted from
dramatic mcreases m the amount of money that the msurance mdustry put m
reserve for chims, Those reserve mcreases were so big because the msurance
mdustry systematrally underreserved m the years leadmng up to the cres.™).

Finally, testimony before the Senate Jud riary Comnuttee and debate withun
the Florxla Senate raised questions concernmng the magniude ofany purported
heakh care cris. With regard to the former, the deputy dwector of the Florida
Office of Insurance Regulation testified he had found no evidence to suggest that
there had been a large increase n the number of frrvolous hwsuits filed m Florxda,
nor was there any evilence of excessive jury verdrts m the prior three vears.
Testimony of Steve Roddenberry, Senate Judriary Commitee Meetmg, July 14,
2003, at 3, 10.

During the subsequent tloor debate, the followmg dnlogue occurred
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between a senator and the Chairman ofthe Senate Judrnry Conmuttee :

SENATOR: Were vou abk to determine whether or not there
1 an access to health care crisys m terms ofthe number of doctors
hcensed to practice medicme, the number of hospital closures or the
number of emergency rooms closed?

CHAIRMAN: [T]his 1s not what I found. What the testamony
was from both the Department of Health, the Agency for Heakh Care
Admmastration and various other people . . . was that there. m fact, are
more doctors Irensed to practice todav m the State of Florida than
there were frve vears ago.

Apphcations to the medicalschook m the State of Florda are
up and have been up consistently for the past. for the past number of
vears.

And also that emergency rooms have not been clsmg as @
result of medxalmalpractice.

As a matter ot fact, the Department of Health and the Agency
for Heakh Care Admmstration both testified under oath that they
could not cite any mcidents where because of'a medical malpractice
criis patients were denked some type ofcare or dwected someplce
else.

Senate Floor Debate Tr. 22-23 (Aug 13, 2003) (emphass supphied). Further
support tor the testunony of'the comnuttee charman exists ;1 a report prepared by
the United States General Accountmg Office, which states:

Reports of physic an departures m Florxla were anecdotal not
extensive, and m some cases we deternmned them to be maccurate.
For example, state medalsocity officnk told us that Coller and
Lee counties lost all ot'thewr neurosurgeons due to malpractce
concerns; however, we found at kast five neurosurgeons currently
practicing m each county as of April 2003, Provler groups also
reported that malpractice pressures have recently made it dufficult for
Florida to recruat or retan physictans of any type; however, over the
past 2 years the number of new medxallicenses ssued has mereased
and physicians per capita has remamed unchanged.



MedicalMalpractice : Implications of Rsmg Premmmis on Access to Health Care,

No. GAO-03-836, (Aug 2003), at 17-18, availabk at
http /A www gao. gov/mew items/d03836.pdt
Moreover, for those doctors who are kaving or have leff Florida. there was
no concrete evidence to demonstrate that high malpractice premmims were the
cause of that departure. During her testimony before the Senate Judxiary
Commitee, the CEO of'the Fhbrida Medical Assocation testified with regard to
two cases where physicians had relocated fiom Florida to North Carolna and New
York, after which the followmng testumony ensued:
SENATOR: The [American Medical Association] has
dentified the states with natonal[crses], medical malpractice. One
ofthe states 18 North Carolna. One of'the states 1 New York. So it
seems like you get some physicuns that are leaving Florida for states
that are ako considered by the AMA to be m national criss. Why?
CEQ: Maybe they haven’t figured that out yet.
CHAIRMAN: You better call the guy from North Carolma
and—
CEO: Thaven't got the answer to that. I haven’t talked to any
of'these peopk mdvilually,
CHAIRMAN: You better call the guy from North Carolina and
tellhim they don’t have caps there esther.
Testimony of Sandra Mortham, Senate Judiciary Committee Meetmg, July 14,
2003, at 117, 129-30.
Based upon these statements and reports, although medical malpractice

premmums in Florida were undoubtably high m 2003, we concluide the Legslature’s

deternunation that “‘the mcrease m medical malpractice liability msurance rates 15
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forcing physic iins to practice medicine without professional lability msurance, to
kave Florxla, to not perform high-rek procedures. or to retwe early from the
practice of medicme™” & unsupported. Ch 2003-416, §1. Laws of Fla.. at 4035,
Thus, the finding by the Legrlature and the Task Force that Florida was m the
midst of'a bona fide medical malpractice crxis, threatening the access of Florxlians
to health care, 1s dubious and questionablk at the very best.
The Impact of Damage Caps on the Alleged Crisis

Even it'these conchisions by the Legrlature are assumed to be true, and
Florida was facmg a dangerous rsk of physician shortage due to malpractice
premiums, we conclude that section 766. 118 still vblates Florida’s Equal
Protection Clause because the avaihbk evidence faik to establsh a rational
relitionship between a cap on noneconomk dannges and alleviation of the

purported criis. See generally Fh. Nurses Ass’n 508 So. 2d at 319 (stating that

for Egrlation to be constitutional under the rational basis standard, £ must bear a
ratonaland reasonable relationship to a kgtimate state objective).

Reports have failed to establsh a dwect correlation between damages caps
and reduced malpractre premums. Weiss Ratmgs, which evaluates the
performance ofthe malpractre msurance mdustry, has detailed two partrulrly
sabent findings. First. based upon data acquured from 1991 untal 2002, the

median medxalmalpracte premmms paxd by physicans m three high-rek



spechlties—internal medicme, general surgery, and obstetrics/gynecology—rose
by 48.2 percent m states that have damages caps, but m states without caps, the
median annual premmum ncreased at a shwer rate—by 35.9 percent. Martin DD.

Wess, Melissa Gannon & Stephanie Eak ns, Medical Malpractice Caps: The

Impact of Non-Econonie Damage Caps on Phvsxxn Premauns, Clams Pavout

Levek. and Availabilty of Coverage. at 7-8 (rev. ed. June 3, 2003), avaihblk at

http //www wessratings. comypd fmalpractice pdt” Second, the study noted that
among states with caps on damages. only 10.5 percent (twb of mineteen states with
caps) experienced static or declmmg medicalmalpractice premmim rates followng
the imposxion of caps. In contrast, among states without damages caps, 18.7
percent (s ofthirty-two states’ without caps) experienced static or declining
medxal malpractice premmims. Id. at 8.

Additionally, Robert White, the President of Farst Professionak Insurance
Company (FPIC), testified during a Senate Judicary Commuttee meeting that a
$500,000 cap on noneconomic damages would achieve “virtually nothing”™ with
regard to stabilizing medical malpractice msurance rates. Testimony of Robert
White, Senate Judiciary Committee Meetmg, July 14, 2003, at 48, 50-51. Earler

in 2003, Mr. White mformed a group of Palm Beach physicuns : “No responsible

7. The study states that “the Dstrict of Columbia 15 beng referred to as a
‘state” smce 1t eflectively operates as such with regard to msurance regulation. ™
MedicalMalpractice Caps, at 7 n.4.
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msurer can cut #s rates affer a ball [that caps noneconomx damages at $250,000]
passes.”” Phil Galew iz, “Underwriter Gwves Doctors Dose of Reality,” Palm Beach
Post, JTan 29, 2003, at 1A Mr. Whate advised that “{even 1t a cap 1s approved by

the kgishture and survives the likely kgal challenge . . . £ would viekd on average

only a 16 percent premmm cut.” Id. (emphass supplied). Interestingly, during hxs

testimony before the Senate Judic nry Commuttee, Mr. Whie acknowledged that m
2002, the experience of FPIC was more positive m Florya than m Mxsouri a state

which at that time had amplemented caps on damages. Testumony of Robert White,

Senate Judiciary Committee Meeting, at 59.

Members ofthe Florxla Senate and the House of Representatives ako
expressed doubt as to whether a nonecononnc damages cap woukl have the effect
of reducing premiums. During fbor debate 1 the Senate, the followmg drnlogue
between a senator and the Chairman ofthe Senate Jud xmry Commuttee occurred :

SENATOR: [Wlas there any testimony from ether FPIC or
any other msurance company that may have testifed . . . that they
would immediately reduce rates it they got a cap on damages?

SENATE PRESIDENT: [Charman] to respond.

CHAIRMAN: No.

SENATOR: Wasg there any testimomny the only way that vou

could reduce malpractice premmnums was to cap damages?
SENATE PRESIDENT: [Chawrman to respond. |
CHAIRMAN: No.

SENATOR: .. It's my recolkction, and maybe this mught
help [the Chairman], T remember a Mr. Bob White, representing FPIC,
1 testimony re hitwe to the caps said, no, there wouldn’t be an
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mmedate reduction m medeal malpractice premmums due to caps,
but as soon as they would be aftirmed by a Court. there woulkl be an
mmednte reduction avaidable.
CHAIRMAN: Senator . . . that was not the testimony grven by
Mr. Whie. Ibelieve he saxd that bad taith and a series ot other things
had to be there. so the answer & no. 1t was not by placmg a $§250,000
cap that woukl gwve a reduction
[T]he question was very specitic, whether or not caps, whether
or not Mr. Whate said that caps would reduce msurance rates. That
was the queston
The answer ®, he said no. T have the transcripts on my desk,
and 1f vou would care to show me where £ says otherwse, I would be
happy to say so.
What he dxl say was you have to add several varnbks, bad
taith 1s one of them and I be hieve there were others. So if'the queston
& on caps, the answer & no.
Senate Floor Debate Tr. 45-47, 49 (Aug 13, 2003). Further, during thor debate m
the House of Representatives, one representative expressed concern that it the
Florida Legislature implements a cap on noneconomic damages, there 15 no
requaement i the bill that msurers pass any savings onto physcans. House Floor
Debate Tr. 38-39 (Aug. 13, 2003) (“TA]t the end of'the day, actually, [the msurance
companks] don’t have to pay anythuing baclk to the doctors. It’s just a wmdfall, and
there’s no provision n the bill that says otherwise. ™).
The concerns of that representative were very perceptive and were not

unfounded. While the cap on noneconomic damages limts the amount of money

that msurance companies must pay mjured victims ofmedical malpractre, section



766.118 does not requure msurance companies to use the acquired savings to ower
malpractice msurance premmims for physicians, and the argument and relance by
the Respondent on rate reduction statutes & musphced. When the statutory cap on
noneconomic damages was first enacted, the legishtion contamed a provision,
codified at section 627.062(8)(a)1., Florxla Statutes (2003), that sanply requaed
the Florxla Office of Insurance Reguhtion (FLOIR) to cakuhte a ““presumed
tactor that reflects the ampact that the changes contamed m such legishtion will
have onrates for medical malpractce msurance and shall wsue a notice mformmg
all msurers writing medal malpractce coverage of such presumed factor.™ Ch
2003-416 § 40, Laws of Fh, at 4078. There was no mandated rate reductn.
After FLOIR wsued a notice of the presumed factor, all medical malpractrce
msurance companks that offered coverage m Florida were dwected to submut a rate
filng for medical malpractice msurance that reflected “an overall rate reduction at
kast as great as the presumed factor.” § 627.062(8)(a)2.. Fh. Stat. (2003).
Although at first ghnce thi statutory subsectin may appear to compel
medical malpractice msurance companes to reduce ther rates m response to the
2003 kgslation, FLOIR nonethelkess advised that “[e]ven after applration of the
presumed factor, we antipate msurers willfile for rate mcreases.”” Press Rekase,

Florida Othice of Insurance Regulation, Office of Insurance Reguhtion Rekases

Presumed Factor (Nov. 10, 2003), available at
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http 7/ wwiv thoir comPressRelkases/ viewmedmare lease aspx?id=1316. Moreover,
despite any mtended moderaton of medicalmalpractice premmims based upon the
cakuhtion of'the presumed factor, the 2013 Annual Report on Medical
Malpractice Financ nlInformation, Closed Chim Database and Rate Filngs,
prepared by FLOIR compared the prenmims of Florida doctors m four specnltes
(tamily practice, obstetrics, emergency, and orthopedics) with other sampled states
and concluded that “Flrida & either the highest (of nme states) or the second
highest state as far as premums go m allbut one of the scenaris.™ 2013 FLOIR
Annual Report (Oct. 1, 2013) at 57-58, available at
http //www. tloir. com/Oftice/DataReports. aspx#rec (CY2012). Therefore, despite
assertions that the presumed factor created m section 627.062(8)(a) caused massive
rate reductions by medial malpractice msurers to pass savings onto ther
customers, the data suggests otherwre. Subdiveion (8) was even repeakd from
section 627.062 m 2011, having been designated “obsolete™ by the Legrlature.
Ch 2011-39, § 12, Laws of Fh., at 514, 536-37.

A number of'state courts have expressed concern that without a statutory
mandate that insurance companks lower thex msurance premmums m response to
tort reform, the savings resuking from retorms such as damages caps may simply

increase msurance company profits. In Zeter v. Zwomer, Inc., 152 P.3d 861 (Okh.

2006), the Oklhhoma Supreme Court he k that a statute requirmg a medical



malpracte chimant to obtan an atfidavit of merx from a qualified expert as
prerequisite to filing an acton was unconstiutional under the Oklhoma
Constitution. See il at §74. Whik Ze er did not address caps, we find an
observation ofthe Oklahoma Supreme Court to be just as applicable to caps on
noneconomic damages :

[An] unantipated result of statutes smmlar to Okkhoma’s scheme

has been the creation of a wmdfall for msurance companges . . . which

are not required to implement post-tort retorm rates decreasmg the

cost of medical malpractice msurance to phystnns. These companies

happily pay kss out in tort-reform states whik contmuing to collect
higher premmms from doctors.

Id. at 869-70 (footnote onutted).
Moreover, the Texas Supreme Court has strongly questioned whether caps

on damages will Iower msurance premmums. In Lucas v. Un#ed States, 757

S.W.2d 687 (Tex. 1988), the court noted that when the Texas Legishture enacted
medical malpractice damages caps, it stated that ““adoption of certam moditications

n the medical msurance, and legalsystems . . . may or may not have an effect on

the rates charged by msurers for medical professional habilty coverage.™ Id. at
691, In striking down the caps as unconstitutional the court conchuded that “{ijn
the context ofpersons catastrophically mjured by medicalnegligence, we beheve it

© unreasonable and arbitrary to lmut thewr recovery m a speculative expermment to

determine whether liability msurance rates willdecrease.” Id. We compktely

agree with and adopt the position of the Supreme Court of Texas.
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We conclude that the record and availabk data farlto establsh a ke gitimate
rehtionship between the cap on wrongful death noneconomic damages and the
bwerng of medralmalpractice insurance premmms. Accordmgly, we hokd that
section 766.118 fails the rational basis test and viohtes the EqualProtection Chuse

ofthe Florida Constitution. See generally Flh Nurses Ass'n, 508 So. 2d at 319.

The Current Status of Medical Malpractice in Florida
Lastly, even if'a “creis” exsted when section 766,118 was enacted, a cres
© not a permanent condition  Conditions can change, which remove or negate the
Justification for a law, transformmg what may have once been reasonable mto
arbitrary and arationallegslation. The Untted States Supreme Court has
recognized that “[a] Jaw depending upon the existence of'an emergency or other

certam state of facts to uphold it may cease to operate 1f the emergency ceases or

the facts change even though valid when passed.” Chastleton Corp. v. Smclar,

264 11.S. 543, 547-48 (1924). See also Ferdon exrel Petrucelhv. Wcongsin

Patents Comp. Fund. 701 N.W.2d 440, 468 (Wrc. 2005) (A statute may be

constitutionally vahd when enacted but may become constitutiona Iy mvalxl
because ot changes i the conditions to which the statute applies. A past crsis
does not torever render a hw vahd.” (footnotes onutted)). Thus, even it section
766.118 may have been rational when # was enacted based on mformation that

was avaikble at the tane, € will no bnger be rational where the factual preme



upon whih the statute was based has changed. It 1s for thE reason that Florida
courts consler both pre- and post-enactment data m assessng the contmwved
ratona ity of'a statute.

Having evaluated current data, we conclude that no rational basx exsts to
Justrty contmued application of'the nonecononue damages cap of'section 766.118.
The 2011 State Physcian Workforce Data Book prepared by the Assocmtion of
Amercan Medxal Colleges (AAMC) refkcts that m 2010, there were 254.8 active
physkeuns for every 100,000 people m Fbrila, a number higher than twenty-e iht

other states. AAMC, 2011 State Phyvsician Workforce Data Book, at 9 (Nov.

2011), avaihble at
https //www.aame.org/download/263512/data/statedata2011 . pdt Further, data
colkected through December 31, 2010, reflects that 59.4 percent ot actrve
phystrns who completed medicalschool m Florida are practicmg m Florida. Id.
at 53. Only ﬂﬁ'ee other states retamed a lugher percentage of medcal students. Id.
Additonally, the Office of'the State Courts Admmnstrator (OSCA) reports
that medal malpractice filings m Florida have decreased significantly. Durng
fiscal year 2003-04, a totalof'5,829 professional mialpractice and product labihty

actions were filed m Florida cwrcux courts, compremg 3.2 percent ofall cvil



actions filed that vear.® However, durmg fiscalyear 2011-12. only 2,313 such
actions were filed m Florida circut courts, a decrease ofmore than 60 percent, and
comprising just 0.76 percent of all cvilactions fiked. The Annual Reports on
MedicalMalpractice FmancialIntormation prepared by the Florxla Offe of
Insurance Regulation (FLOIR Anmual Report) reflkect a smular decrease m both the
number ot claims and m the amount of noneconomic damages pad by medical
malpractre msurance companies. For example, 3,574 medicalmalpractre claimms
were chbsed m 2004, and msurance companies paxl $195,132,457 m noneconomic
danmges. 2005 FLOIR Annual Report (Oct. 1, 2005) at 40, 44, available at
hittp //www. floir. com/O flice/DataReports. aspx#rec (CY2004).  On the other hand,
n 2012 only 2,491 medealmalpractxe chmms were cbsed, and msurance
companks paxl $140,941,965 m noneconomic damages, decreases o130.3 percent
and 27.7 percent, respectively. 2013 FLOIR AnnualReport (Oct. 1, 2013) at 10,
88. avaihbk at http 7/ www. tlox.com/Office/DataReports. aspx#rec (CY2012).
Finally, and perhaps most telling, i that the kading companies selling
medicalmalpractice insurance i Florxla are far from strugglng fimancially. The
2013 FLOIR Annual Report notes:

It 1 estimated that the Fhrida medicalmalpractice Ime of busmess
standing alone generated a dwect (before re msurance) retum on

8. The OSCA combines these two types of legal actions for statistical
purposes.



surphis of 14.0% n 2012, This return compares very positively with
the average countrywile all-bines net return on surplus for Florada’s
kading medial malpractice writers 01'5.3% (down from 7.1% m
2011, but not far out of lme with market returms m 2012). This
represents the ninth consecutive vear of profitabilty, . .. Rehted
financial mfommation m the report also suggests that the kadmg
malpractice carrers as a class are fmancnlly strong

2013 FLOIR Anmnual Report at 8-9 (emphass supphed). The most recent records
and reports of the Florida Oftice of Insurance Regulation, and the annual reports of
medical malpractice insurers. confirm that not only has the number of msurers
providing medicalmalpractice msurance coverage mcreased, see 2012 FLOIR
AnmumalReport at 40-41 and 2013 FLOIR AnnualReport at 44, the profis wouk
probab Iy shock most concerned. Indeed, between the years 0£2003 and 2010, four
msurance companies that offered medxalmalpractice msurance m Florada

. . 5 - . . - - _ (8]
cumuhtively reported an increase m thewr net mcome of more than 4300 percent.

9. The four msurance companks were The Doctors Company, Mag Mutual
Insurance Company, ProAssurance Corporation, and Fust Professonak Insurance
Company. Each of'the three remaining msurance comparies posts its annual
reports online.  See http //Awvww.thedoctors.cony TDC/Fmnancials/CON_ID_000780;
hittp //www. magmutual comyannual-reports;, and
http //'www proassurance. comyvinvestorrelations/annuakeport.aspx. In October
2011, the Doctors Company merged with the parent company of FPIC. See
http 7/ www.thedoctors.conyTDC/PressRoonyPressContent/ CON_ID_004471.
Smce FPIC 1s no Jonger an independent entty, the 2003 annual report for FPIC &
not avaikibk on the website for a specific msurance company, but 1s availablk at
http 7/ www rockettinancial com/IR Vault. aspx?fID=06352&ID=1002. Every
msurance company authorized to conduct busmess m Florida ® requared to file an
annual statement “ofits financial condition, transactons, and aftaws™ with the
Offre of Insurance Regulation. Fh. Admin Code R 690-137.001(2)(a).



With such impressive net mcome estumates, the msurance mdustry should pass
savings onto Florida physicians i the form of reduced malpractice msurance
premiums,  and ® shoukd no longer be necessary to continue punishmmg those most
seriously mjured by medical neghgence by linutmg the r noneconomic recovery to
a ted, arbstrary amount.

Thus, even 1f there had been a medical malpractice criss n Florkla at the
turn of the century, the current data reflects that it has subsxled. No rationalbasis

currently exists (if'it ever existed) between the cap imposed by section 766.118 and

any legitmate state purpose. See generally Fla, Nurses Ass'n, 508 So. 2d at 319,
At the present time, the cap on noneconomic danmges serves no purpose other than
to arbirarily punish the most grievously mjured or ther surviving family members.
Moreover, it has never been demonstrated that there was a proper predicate or
imposing the burden of supporting the Florida kgslative scheme wpon the
shouklers of the persons and families who have been most severely mjured and

ded as a result of medical neghgence. Health care poley that relies upon

10. Despite such increases in net mcome, 1 2012 one medical malpractice
mnsurance company nonetheless charged obstetricans m MiamtDade County more
than $190,000 for $1 mullion of coverage. See 2013 FLOIR AnmualReport at 57.
The company charged obstetricians m other Florida counties approxmately
$98.000 for the same coverage. Id at 58. Durmg 2012, the same company
charged orthopedsts in Miani-Dade County more than $115,000 for §1 millon of
coverage, whereas orthopedists m other Florxla counties were charged
approxmmately $59,000. Id. at 57-58.



decrmunation aganst Florida tamilies © not rational or reasonable when 1t
attempts to utilize aggregate caps to create unreasonable ¢ hssifications.
Accordingly, and for each of these reasons, the cap on wrongfuldeath
nonecononue damages in medcal malpractice actins does not pass constitutional
muster.
THE REMAINING CERTIFIED QUESTIONS

We conclide that the renmming certified questions need not be addressed.
With regard to the second and third questions, the provision of the Florida
Constitution that govemns access to courts protects those rights which exsted either
at common bw or by statute prior to the adoption of'the 1968 Dechration of

Rights. See Klnger v. Whie, 281 So. 2d 1. 4 (Fh. 1973). Smmlarly, the right to

trial by jury & guaranteed only in those cases where the right was enmjoyed at the
time the first Constitution of Florida became effectve m 1845, Inre 1978

Chevrolet Van, 493 So. 2d 433, 434 (Fla. 1936).

At common hw, Fbrida did not recognize a cause of action for wrongtul

death. Whie v. Chvton, 323 So. 2d 573, 575 (Fla. 1975) (""An action for wrongtul
death was not authorized at common bw, and is a creation ofthe kg hture. ™).

Moreover, akhough the Florida Legrlature authorzed an action tor wrongful death
prior to 1968, see. e.g., § 768.01, Fh. Stat. (1941). the right ot survavors to recover

noneconomic damages, such as pam and suffering, did not become part of Florida



statutory hiw untid 1972, Lifemark Hosps. of Fh ., Inc. v. Afonso, 4 So. 3d 764,
769 (Fh. 3d DCA). cert denkd, 23 So. 3d 711 (Fh. 2009),

Section 766. 118 caps noneconomic damages n both wrongful death medical
malpractice actions and personal myury medral malpractice actons where the
vitim survives. This case mvoles only a wrongful death medical malpractice
action. Because the right of Ms. McCall’s parents and son to recover noniecononue
danmges tor her death did not exist pror to 1972, thex access to courts and Jury
trinl chalknges to section 766,118 are not cognizable. Accordmgly, to answer the
second and third questions certified by the federal appe llate court with regard to

personal imyury medical nalpractice actions would constitute an advsory opinion,

which we are not authorwed to provide. Sarasota-Frutville Dramage Dist v,

Certam Lands Withn Said Dxt., 80 So. 2d 335, 336 (Fh. 1955) (*“We have

repeatedly held that this Court was not authorzed to render advisory opinons
except m the mstances requared or authorzed by the Constitution ™).

Our decwion not to answer the fourth certitied questn addressing the
separation of powers challenge 1s based upon a smalar rationak. As previously
stated, with regard to wrongful death, the Florida Legr bture created a cause ot
action where none previously exsted. Clayton, 323 So. 2d at 575, However,
section 766.118 addresses both personal mpury medical malpractre actons, whrh

prevusly existed under the common law, Maggio v. Fh. Dep’t of Labor and




Emp. Security, 899 So. 2d 1074, 1081 5 (Fh. 2003) (notmg that “unlike causes

of action that are sok kv the creature of statute, medical malpractice actions exwted
as common kw torts™), and wrongtul death medical malpractice actons, which are
purely a statutory creation. Were we to answer the fourth certified question, &

would constitute, m part, an ampermissibl advisory opauon.  Sarasota-Fruatvalle,

80 So. 2d at 336, For thx reason., we dechne to do so.
CONCLUSION

Based on the foregomg, we answer the fwst rephrased certified question m
the affrmative and hokl that the cap on wrongful death nonecononme damages m
section 766.118, Fbrxla Statutes, violates the Equal Protection Clause ofthe
Florida Constitution. We defer answermg the remaming certified questions. We
return this case to the Eleventh Curcutt Court of Appealks.

It & so ordered.
LABARGA, I, concurs.
PARIENTE, 1., concurs m resuk with an opmion, m whxh QUINCE and PERRY,
11, concur.
POLSTON, C.J.. disents with an opmion, nn wheh CANADY, I, concurs.
NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND
IF FILED, DETERMINED.
PARIENTE, I, concurrng m result.

I agree with the p brality opmion authored by Justice Lewis that the statutory

cap on wrongful death noneconomic damages provided by the medical malpractice
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statute violates the Equal Protection Clause of'the Fhrila Constitution. Like the
phirahty, T would theretfore answer the farst rephrased certified question n the
atfirmative and decline to answer the remaning questions certified by the Ekventh
Circuit Court of Appeak. In fact, as I exphm, T agree with much of'the plurality
opmn that declares the statutory damages cap unconstitutionalas apphed to
wrongful death actons.

However, T do not fully yom m the phara ity opmion because I respectfully
dsagree with the phuality’s application of the rational bask test m ths case.
Specitically, my primary dsagreement 1s with the decsion not to afford deference
to the kg htre findings m the absence of a showmg that the findings were

“clearly erroneous.”” Univ. of Mmnu v. Echarte, 618 So. 2d 189, 196 (Fla. 1993).

Although this Court s not bound to blindly defer to alllegrlative fndmegs, 1
dsagree with the plurality’s mdependent evaliation and rewe ighing of reports and
data, mcluding information from kg btive committee meetngs and floor debate,
as well as an artick publshed m the Palm Beach Post newspaper, as part of 13
review of whether the Legr hture’s factual findings and poley decxions as to the
alk ged medical malpractie crisis were fully supported by avaikble data. See,

e g, phirality op. at 25-28 (Lewis, 1) (quotng from the legishtae floor debate and
committee meetmg testimony and revewing studes), k. at 29-31 (citng to and

quotmg from a newspaper artek and quotmg addtional kg htse conmuittee



testimony and thoor debate). T emphasize, however, that akthough I do not fully
join m the phiralty’s application of the rational basis test. I agree with the ultunate
conclusion that the arbitrary reduction ot survivors” nonecononiic damages m
wrongtul death cases based on the number of survivors lacks a rational relationship
to the goal ofe ducing medical malpractice premmums.

My analysis proceeds m the Hllowmng way. T first set forth the background

of'the case, which frames the specific constitutional question m need ot this

Court’s resolntion—a resolution the p lrality and I both agree on. With this
context m nund, I then explam how and why the phrahity and T agree as to the as-
apphed unconstitutionalty of the statutory cap on noneconomic damages m
wrongful death actions. Finally, T discuss where my kgalanalyss dverges from
the phuwality’s and why, despite my agreement with the ultimate concluson, I am
unabk to fully join m the p rality opmion.
1. Background

As described mn the tfindings ot fact ofthe federaldstrct court where ths
litigation began, at the time of her death, Mxchell McCall was a “bright, beautiful
and healthy, 20-vear-old woman™ who tragically “bled to death m the presence of
all medical statfwho were attendmg her” m the course ofrecerving prenatal care
and delivery services for her pregnancy at Eghn Aw Force Base’s cline. Hstate of

McCallv. United States, 663 F. Supp. 2d 1276, 1283, 1291 (N.D. Fla. 2009). The
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facts of the medical malpractice and the cwrcumstances of Michelle’s tragic death
are not i dspute or at wsue before this Court. Rather, we are faced with a kgal
question as to the constitutionality of Florida’s statutory Iimuiation on
noneconomic damages to Miche lle’s survivors, as set forth m section 766.118,
Florida Statutes.

Section 766.118 provides m pertment part as follows:

(2) Limation on noneconomic damages for neghgence of
practitioners. —

(a) Wih respect to a cause of action for personal myury or
wrongtul death arsmg from medxalneghgence of practitioners,
regardless of'the number of'such practtioner defendants,
noneconomic damages shall not exceed $500,000 per clammant. No
practitioner shallbe Inbk for more than $500,000 m noneconomi
damages, regardless of'the number of chimants.

(b) Notw thstanding paragraph (a), if the neghgence resulted n
a permanent vegetative state or death, the total noneconomic damages
recoverable from all practaioners, regardless ofthe mumber of
clhinants, under this paragraph shall not exceed $1 million. In cases
that do not mvolve death or permanent vegetatwve state, the patient
injured by medical neglhgence may recover noneconomic damages not
to exceed $1 mullion 1f:

1. The trial court determmes that a manfest myustce would
oceur unkss increased noneconomic damages are awarded. based ona
finding that because ofthe spec nlcwcumstances ofthe case, the
noneconomic harm sustamed by the myured patient was particularly
severe: and

2. The trier of fact determmes that the defendant’s neglisence
caused a catastrophic mjury to the patent.

(¢) The total nonecononuc damages recoverabk by all
claimmnts ffom all practitioner defendants under the subsection shall
not exceed $1 nullion m the aggre gate.

§ 766.118, Fla. Stat. (2005),



As to noneconomix: damages, Miche lle kit as survivors her parents and her
baby boy. who was bom at the same tume Michelle ded  The federal district court
found as tHllows as to the chakl’s noneconomic damages:

W.W., who & now a healthy and actve 3 1,2 vear-okl boy [as of
2009]. has been deprived the prvilege of ever knowing hx mother, of
having her comfort and emotional support throughout his and her
shared lifetimes, and of benefitting from her guxdance and
companionship. The negligent conduct m the case occurred within a
matter of howrs ofhrs barth, but i kaves for WW. a voxl i has Iife
that will never truly be filled. His pam and sutfermg are diftult to
quantity, but no one drputes the magnitude oths bss. On the other
hand, the court ¥ mundful that W.W. s pam & necessarily tempered by
hx age at the taime ofhs mother’s death. He Iives with the pam of
never knowing her, but not with the pamn that comes from suddenly
bosing the love and compamonship ofa parent one has bonded with
emotionally,. W.W ’s Ife, whik shadowed by ths tragedy, will be
lived with the love ofthose who have surrounded him from mtancy—
hx father and his grandparents—mnot the pam ota conscious memory
of hss mother’s death. The court does not mtend to mmimze the kbss
ofone’s mother: such 15 an obvious and enormous loss. The court
simply finds that the pam and suffermg for WW. s tempered by his
mfancy at the time of his mother’s death, a factor that should be
reflected m the noneconomic damage award. To compensate for
W.W.’s loss of parental companionship, mstruction, and guidance and
for hs mentalpam and suffering, the court awards $300,000.00.

Id. at 1293-94 (footnote omuitted).

As to Michelle’s parents, Edward M. and Margarita F. McCall the federal
dstrict court awarded $750,000 to each for thexr pam and suffering, expbhmmng as
follows :

There 18 no question, as shown by the evidence, that Mr. and
Mrs, McCall were both very close to their daughter and that th
ragedy has greatly mpacted the quality of thex lves, emotionally as
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well as physkally. They were otherwise healthy, active, and excited
about helpmg thewr daughter and new grandson. They went to the
hosptalwith the happy and hopetul expectation ot brmgmg thewr
daughter home with a healthy baby but mstead found themiselves
taced with the agonzmg decx vn of whether to remove hite support
from her. Mr. McCallstruggled as he recounted thewr hope ot
Mxhelle possibly regaming consciousness as they b W.W. across
her before she died, and ako so they could have one photograph of her

“lholdng” her baby betfore she died. The pam from the boss of thewr
only daughtm and the mentalagony ot having to make the decison to
remove her from hife support will not soon abate, if ever m thewr
hfetimes. The court takes mto consideration, however, that because
ofthe x relationship as a married couple, they will both undennbly
benett from each other’s noneconomic damage award.

Id at 1294

Ag set forth by the pluralty, because section 766.118(2) caps total
noneconomic danmges recoverabk by all chumants at $1 nulhon, each of these
three mdependent survivors had he or her award of noneconomic damages
significantly reduced so that the damages were proportmally deided so as not to
exceed the statutory cap. In other words, mstead of recetving the full amount of’
noneconomic damages awarded by the tederal district court, none of whrh
ndividually exceeded $1 million, each individual survivor was treated differently
as to hx or her noneconomyk damages award because there was more than one
survivor entitkd to noneconomic damages m thas case.

Ths 15 where the equal protection argument addressed by the pluralty
becomes mmportant. Critically, as I explan m the next section, despite not fully

jomung i the phiralty opuon, I do agree that the noneconomic damages cap
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viohtes Florida's Equal Protection Chuse as applied to wrongful death actions
undler the consttutionalrational basis test,
II. Agreement with the Plurality Opinion
I agree with the phrality opmon as to the following 1ssues. Fust, T agree
that there are two prongs to the rational basis test, requarmg the Court to consider
both whether the statute serves a kgitimate governmentalpurpose and whether the
Legislature was reasonable m s be hetthat the challenged classiticaton would

promote that purpose. See, e.g., Hechtman v. Nations Tk Ins, of N. Y., 840 So.

2d 993, 996 (Fla. 2003). As ths Cowrt explamed m one of its most recent
appleations of the rational basis test m the equal protection context, “t]o be
entitkd to reliefunder the ratronal basis test, the [challengers] must show that the

[challenged statute] does not “bear some ratonal relhtonship to ke gitimate state

purposes.” " Samples v. Fh. Buth-Rehted Neurob gical Injury Conmp. Ass’n. 114

So. 3d 912, 917 (Fla. 2013) (quoting Westerhexle v. State. 831 So. 2d 93, 110 (Fla.

2002)). It 1 not the Court’s “task ‘to determme whether the kg htion acheves
its mtended goal m the best manner possible, but only whether the goal s

kgitmate and the means to acheve 1t are ratonally related to the goal ™™

Sampks, 114 So. 3d at 917 (quoting Loxahatchee River Envtl Control Dist. v,

Sch. Bd. of Palm Beach Cnty., 496 So. 2d 930, 938 (Fh. 4th DCA 1986)).
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Second, I ako agree that thus Court’s rok 18 not to simply “rubber stamp™ the
Legislature’s actons. Phurality op. at 20 (Lews, 1), Indeed, although thx Court’s
case law requures deférence to the Legr hture’s factual determmations, see
Echarte. 618 So. 2d at 196, thi Court’s precedent ako ckarly establshes that the
Legislature’s tndmgs “must actually be findmgs of fact” and are not enttkd to the
presumption of correctness “if they are nothmg more than recations amountmg

only to conchisons. ™ Moore v. Thompson. 126 Sa. 2d 543, 549 (Fh. 1960)

(quoting Seagram-Distillers Corp. v. Ben Greene, Inc., 54 So. 2d 235, 236 (Fh.

1951)).

Third, and most mmportantly, I agree with the phwahty’s conchision that the
statutory cap on noneconomie damages s unconstitutional as appled to wrongtul
death actions. In my vew, the Court’s controlling precedent i St. Mary's

Hogpital, Inc. v, Phallipe, 769 So. 2d 961, 971 (Fla. 2000), 13 dwrectly on pomt m

hoking that thx type of statutory scheme 13 1mproper because “[d]ifferentntng
between a smgle c himant and multiple claimants bears no ratonalre htionship to
the Legislature s stated goal of alleviating the financial crisis m the medral
hababty msurance mdustry.™ Id.

Indeed, as the plarality correctly notes, th Court “clearly announced m
Phillipe that aggregate caps or limitations on noneconomi damages violate equal

protectin guarantees under the Fbrida Constitution when applied without regard
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to the number of claimants entitled to recovery.”” Phwalty op. at 10 (Lewss, I.). 1
agree with the phwalty that this ““mherently dscrimmatory action and resulting
mvidious dscrimmation do not pass constiutiona lmuster.”™ Id.

The rationak of Phillipe & particularly applicabk 1 thr case given that. m
cappmg wrongful death noneconomic damages regardless of the number of
survivors, the only asserted legitimate State mterest 1s the alleviation ofrsmg
medical malpractice msurance premmims paxl by the affected doctors. However,
as the pluralty explams, there ® no mechansm m place to assure that savings are
actually passed on from the msurance compantes to the doctors. See phiralfy op.
at 31-34 (Lewis, T.) (exphinmg that section 766.118 contams no requirement that
mnsurance companies use the acquiured savings to bwer malpractice premmmms,
decussing how subdwson (8) was subsequently repealed, and reviewmg the
reasonmg of other courts that have expressed concern about the constitutionalty of
a damages cap m hght of this missmg Ink).

Of course, the statutory cap on noneconomic dannges proviles no
commensurate benefit to the victims of medical malpractice, and it there 1s ako no
commensurate benefit to the doctors and hospitals mvo ved m medicalmalpractice
hitigation. then only the msurance companies benefit m the form ofan merease m
profits. See k. This critical nussmg Ik causes me to beleve that the statutory

cap onnoneconomic damages m medical malpracte actions not only faik the



smelltest, but the rational basis test as well especrlly m light of'the fact that
subdwision (8) was repeakd as “obsokte.” See 1d, at 33, In other words, the
statutory cap on noneconomx damages fails the rational basx test because “the
Legislature could not have had any reasonabk ground for be levmg that there were

pub lic considerations justifymg the particular chssification and distmetion made,”

North Ridee General Hospital Inc. v. Caty of Oakland Parl, 374 So. 2d 461, 465

(Fh. 1979), since an aggregate cap on damages without regard to the number of
clammants bears no rational re htionshap to the asserted State mterest m “allviatmg
the financial creis i the medical habality msurance mdustry. ™ Phallipe. 769 So. 2d
at 971.

Fmally, I strongly agree with the plrality that “even ifa ‘crs s’ exsted
when section 766. 118 was enacted, a crss 1s not a permanent condition.”

Plirality op. at 35 (Lews, I.). AsIstated m my dssent ;m Meraln v. North Miami

MedicalCenter, Tad., 761 So. 2d 1040 (Fh. 2000):

There 1 no mdication that the past medical malpractice creis
contmues mto the present. If the medal malpractice crris does not
contmue mto the present, I fail to see how a past creis can justafy the
permanent exclus on of an entire class of victims from seeking
compensation for paimn and suffering damages due to the wrongful
death of their parents as a resuk of medical malpractice.

Indeed. it & a “settled prmepk of constitutional Iaw™ that
although a statute 1s constitutionally vahd when enacted, that statute
may become constitut vnally mvalid due to changes m the cond f1ons
to which the statute applies. See Conner v. Cone, 235 So. 2d 492, 498
(Fh. 1970); see also Georgn S, & F. Rv. Co. v. Seven-Up Bottling
Co. of Southeast Ga., 175 So. 2d 39, 40 (Fla. 1965). Accordmgly,




whik 1t 15 not our rok to reexamme leeslative fact-fmdme, we also
need not blindly accept the Legshture’s conclusions. especally when
such conclusions mav no Jonger be valil due to chaneed conditions.
See Seagramy-Distillers Corp. v. Ben Greene, Inc., 54 So. 2d 235, 236
(Fh. 1951); see also Conner. 235 So. 2d at 498,

Allother aduk children who lose therr parents as a result of
other ne ghigent conduct have the right to recover pam and suffiermg
damages 1f ther parent died wixthout a spouse. See § 768.21(8), Fla.
Stat. (1999). However, n the case ofadult chuldren ofmedical
malpractie victims, the Legislature has dened compensation for
mental pam and sutfering not because the c hans of the adult chiklren
are meritless, but because of'the adult chaldren’s age and because thewr
parents ded as a result of medical malpractre. . . . ’

In sum, there ® no mdication that the destmction drawn by the

statute bears a reasonabk re htonshp to a legitimate state mterest

assocmted with ensuring accessible health care. Further, there 1 no

indication that the medicalmalpractre crs that formed the bass for
treatmng this class of survivars differently than all other adult children

even continues to this day. 1 therefore beheve that the chalkngers of

this statute have met the x burden and have demonstrated that the

dstinction drawn by the Legislature 13 arbsrary.

Id. at 1043-44 (Pariente, J., dissentng) (emphass added) (footnote omited).

The same reasons that kd me to conclude that the contimed deprivation of
wrongful death actons to a class of survivors m medral malpractice actions was ¢
denial of equal protection m Mwzralu app Iy m this context as well There 1s no
evidence of'a contmumng medicalmabractice criss that would justify the arbitrary
recuction of swvivors” noneconomic damages i wrongtul death cases based on

the number of survivors. Ths arbitrary reduction punishes the survivors of victuns

of medical malpractice without any commenswrate benefit to the survivors and

¥
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without a rational re hitionship to the goal of reducmg medical makractce

premumums. Accordmgly, lke the phirality, I would answer the frst rephrased

certified question m the atfrmative and hold that Florida’s statutory cap on

noneconomic damages & unconstitutnal as applied to wrongtul death actions.
ITI. Disagreement with the Plurality Opinion

Although I agree with many aspects ofthe phrality opmion and with the
ukmmate conclusion as to the unconstitutionalty of'the statute, I cannot jomi m all
of the pluralty’s kgal analysis. In parteular, my dsagreement stems from my
vew that our precedent does not allow ths Court to engage n the type of
expans e review of the Legshture’s factual and pohicy findmgs that the phura lity
engages m when undertaking a constatutional rationalbasis analyss.

I emiphaswze that I have no reason to question the pluralty’s excellent
scholarship regardmg the tlaws m the Legrlature’s conclusions as to the existence
ofa medral malpractice crews. See phuwality op. at 18-28 (Lews, I.). Inmy view,
however, the rational basis test articulated by ths Court, based on precedent from
the United States Supreme Court, 15 a deferential standard. As exp hmed by the
Court m Echarte, 618 So. 2d at 196, “the Legslature’s factual and poley findmngs
are presumed correct’” m a ratroonal basis analysis unless there has been a showing

made that the findmngs are “ckarly erroneous.™



The plrality reles on a case, North Florida Women's Health and

Counse hing Services. Inc. v, State, 866 So. 2d 612, 627 (Fla. 2003), mvolvng a

fundamental raght, for the proposition that ““courts must conduct thew own mquiry”™
ofthe Legxhture’s fmdmgs. See plrality op. at 21 (Lews, J.). My prumary
dragreement with the phralty’s analys s begms with the extensive discussion that

questions the “alkged medical malpractre crisis™ and reles on North Florxla

Women's Heakh to support the phiralty’s reveew of available data to consider the

“factors and cwrcumstances mvolved.” Pluralty op. at 18, 21 (Lews, I.).

North Fbrila Women’s Health mvolved the findamentalright to pravacy,

which required strict scrutiny review, rather than rational basis review, and mn

North Fbrida Women’s Health, a trial court had made fmdmes of fact based on a

trial where both parties had the opportunity to present evidence on the underlymg

ssues. See N Fli. Women's Health, 866 So, 2d at 616. Although the phirality

capably demonstrates that the Legislature’s conclusons as to the existence of'a
medical malpractice crris may be questionable, I respectfully conclude that there
1 simply no precedent for thi Court to engage n s own mdependent evabation
and reweighing of'the ficts and kgx htive policy fndings, as done by the plurality,
when conductmg a rational basis ana lysis.

The plrality agserts that Warren v. State Farm Mutual Automobile

Insurance Co.. 899 So. 2d 1090, 1095 (Fh. 2005), stands for the proposition that




the rational basis test envisons judicial constleration of the exustng factors and
crrcumstances to determune whether the legrlative fmd ngs were fully supported.
My review of Warren and the cases on which it rehed, however, reveals that this
Court has never engaged m the type of expanswve, mdependent review when
conductmg a rational bas s mquury that the phurality undertakes n this case.
Instead, as Warren explamed, the rationalbass test nmst be undertaken ““m a hght
deferentialto the Legihture’s action.” Warren. 899 So. 2d at 1096,

Accordmgly, m my view, despite the piurnﬁy’s thoughttul and schobrly
approach to amalyzing the alleged justification for the medicalmalpractee crs s,
there has been no showmg made m thx case that the Legishture’s findings as to
the exustence of'a crisis at that tume were ““clkarly erroneous.” Echarte, 618 So. 2d
at 196. I emphasze agamn, however, that [ agree wth many aspects ofthe plorahty
opmpn, particularly the conclision that the arbatrary reduction of survivors’
noneconomic damages n wrongful death cases based on the number of survvors
hcks a ratonal re hitionship to the goal ot reducing medical malpractice premmims.

IV. Conclusion

Based on the above, I concur with the pluralty’s decsion to hokl the cap on
wrongtul death noneconomic damages m medial malpractice actions
unc omtiutionalbuf do not jon m all ot the phralty opiniton’s reasoning.

QUINCE and PERRY, JT., concur.
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POLSTON, C.J., dissenting,

I respectfully dissent because the phwality diregards the rational basis
standard prescribed by our precedent as wellas the Legislature’s policy rok under
Florida’s constitution. The Legrhture’s polry choice of enacting a cap of'§1
million on noneconomyx damages m medical malpractice cases mvolving death 1s
rationally related to the legitimate state mterest of decreasing medicalmalpractice
msurance rates and mcreasmg the affordabalty and avaidability ot health care n
Florida. Therefore, under our precedent, the cap does not viohte Flhbrxda’s
constitutional guarantee of equal protection. It ako does not viokhte the access to
courts, jury trinl and separation of powers proveions of the Florida Constatution.
Accordingly, T would answer the four certified questions posed by the Ekventh
Carcut Court of Appeak m the negative.

1. Background

Tustice Lew ™ phirality opiion accurately quotes the Eleventh Carcuat’s
description of Michelke McCall's trage death followng the buth ofher son Ms.
McCall's parents and her son’s father (on behalf of her son) filed sutt agamst the
United States pursuant to the Federal Tort Claims Act (FTCA), wheh provides that
the United States 1 Inbk for torts to the same extent as a private mdividual would

be under the applicable state’s hw. Estate of McCallv. United States, 642 F.3d

944, 947 (11th Cir. 2011); Estate ot McCallv. United States, 663 F. Supp. 2d




1276, 1288 (N.D. Fla. 2009). After a two-day bench trunl the federaldstrat court
ruled that the Unated States was labk for Ms. McCall’s death and found that
“Plamtifs” economr damages, or fmancial losses, amounted to $980,462.40.
McCall, 642 F.3d at 947. Addstionally, the federal dstrict court ““found that
Phmntifls” nonecononue damages, or nonfmancnl bsses, totakd $2 nullon,
mcludmg $500,000 for Ms. McCall’s son and $750,000 for each of her parents.”
Id. The federal district court then apphied Florida's statutory cap pursuant to
section 766.118(2), Florxla Statutes (2005). to limit Plamtifis” recovery for
nonecononue damages to an aggregate of $1 mullion. Id. The $1 million capped
amount for nonecononmic damages “will be equetably dwvided among the ehgbk
survivors m proportion to their respective awards.” McCall 663 F. Supp. 2d at
1295 The federal dstrt court “ako denied Phmtifts” motion challengmg the
constitutionality of F brida’s statutory cap under both the Floria and United States
Constitutions.” McCall 642 F.3d at 947.

On appeal. the Ekventh Cxcux considered multipk constitutional
challenges to Florida’s statutory cap on noneconomyi damages. First, the Eleventh
Circutt appled rational bask review to hold that Florida’s cap does not viohte the
equalprotection clause ofthe Fourteenth Amendment to the Unxted States
Constrtution. Id. at 950-51. The Eleventh Circux reasoned as tolkows:

P bntifts ask us to second guess the kgishture’s judgment 1 enacting
a “‘per mcxlent” rather than “per clammant™ statutory cap. However,

7.

LA



“equal protection 18 not a heense for courts to judge the wisdom,
tarness, or loge of legrlatwe chowces.”™ Beach Comime 'ns. Inc.. 508
.S at 313, The kgrlature wlentitied a kgtimate governmental
purpose m passng the statutory cap, namely to reduce the cost of’
medical malpractice premmums and health care. See Fla. Stat. §
766.201. The means that F brida chose, a per meident cap on
noneconomic damages, bears a ratona lrelationship to that end. The
Florila kgslture coukd reasonably have conchided that such a cap
woulkd reduce damage awards and m turn make nedicalmalpractice
msurance more affordable and healthcare more availabk.

Id. at 951, The Eleventh Circuit also rejected the phntitts™ argument that the cap
taik ratonalbasis review because “the Fbnda kgrlature ‘had no objectrve,
factual basis for beleving’ that a cap on noneconomic damages . . . would reduce
the cost ot medxal malpractice msurance.” Id. at 950, To the contrary, the
Eleventh Circuit found the Legishture ssued a report on the 1ssue, hekl puble
hearigs, heard expert testimony, and revewed another report prepared by the
Governor’s Task Force that recommended a per mcident cap to remedy the
problem. Id. at 950-51.

Addationally, the Eleventh Cucuit held that the cap on noneconomic
damages does not consttute a tak mg ether under the Fifth Amendment to the
Uniated States Constitution or under section 6 ofartrle X of the Florxla
Constitution. Id. at 951. The Ekventh Cxcutt stated that the cap does not deprive
the phantitls of a vested right, exphmmg that the cap was enacted m 2003 before

the medxcalmalpractice at 1ssue n the case took place m 2006. Id.
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Fmalty, rather than decidmg the plamtits” remaming chalknges to the cap
under the Florida Consttution, the Eleventh Cxcutt certifed to this Court the
follow ng questions :

(1) Does the statutory cap on nonecononmue damages, Fh. Stat. §
766.118. violate the right to equal protection under Article I, Section 2
of'the Florida Constitution?

(2) Does the statutory cap on noneconomic damages, Fh. Stat. §
766.118. violate the right ofaccess to the courts under Article 1,
Section 21 ot'the Florida Consttution?

(3) Does the statutory cap on noneconomic damages, Fh. Stat. §
766.118. violate the night to trml by jury under Artick I, Section 22 of
the Florxla Constitution?

(4) Does the statutory cap on noneconomic damages, Fh. Stat. §
766.118, violate the separation of powers guaranteed by Artick 11,
Section 3 and Artek V., Section | ofthe Florxla Constitution?
Id. at 952-53.
II. Florida’s Caps on Noneconomic Damages
Section 766.118, Florida Statutes (2005), places Intations on noneconomic

1 . . . Yo s .
damages™ m medicalmalpractice cases, and the hmitations vary depending upon

the crcumstances. For cases mvolving the negligence of practitioners provilng

11, Section 766.202(8), Florida Statutes (2005), defes nonecononmc
dannges as “nonfmanciallosses that would not have occurred but for the mjury
gving rie to the cause ofaction, mchidmng pan and suffering, mconvenknce,
physcal impairment, mental anguish, distignrement, loss ot capacity for
enjoyment of hife, and other nonfimanciallosses to the extent the claimant is
entitkd to recover such damages under general law, mcludmmg the Wrongtul Death
Act.”



nonemergency care, the lmutation ® $500,000 per clammant, per mexdlent, and per
practitioner
With respect to a cause of action for personal mjury or wrongfuldeath
arsmg from medial negligence of practitioners, regardless of the
number of such practitioner defendants, noneconomic damages shall
not exceed $3500,000 per claxnant. No practfioner shall be liable for

more than $500,000 n noneconomue damages, regardkss ot'the
number of clammants.

§ 766.118(2)(a). Fla. Stat. (2005). Ifthe neghgence resulted m death or a
permanent vegetative state, the cap rxes to $1 milhon:
Notwithstanding paragraph (a), it the neghgence resulted ma
permanent vegetative state or death, the total noneconomic damages

recoverable from all practtioners, regardless ofthe number of
clammants, under this paragraph shall not exceed $1 million

§ 766.118(2)(b), Fh. Stat. (2005). The cap ako rres to $1 nullon dollars m the
absence ot'death or a permanent vegetative state 1f the trial court determnes that a
manifest myustice would occur or if the negligence resulted m a catastrophic myury.
Id. However, section 766.118(2)(¢c), Florxla Statutes (2005), emphas wzes that
“It]he total noneconomic damages recoverabk by all chamants from all
practitioner defendants under this subsection shall not exceed $1 million m the
aggregate.”

For cases mvo ing nonpractitoners providing nonemergency care, the
Imtation 8 $750,000. § 766.118(3)(a), Fh. Stat. (2005). Thx cap rises to $1.5

mulhion i the neghgence caused a permanent vegetatwve state or death or ifthe trial
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court deternunes that a manest mjustice would occur or 1f'the trier ot fact
deternunes that a catastrophic ajury resuked. § 766.118(3)(b), Fh. Stat (2003).
And section 766.118(3)(d), Florida Statutes (2005), provides that “[t]he total
noneconomic damages recoverabk by all chimants from all nonpractitioner
detendants under thx subsection shallnot exceed $1.5 mulhon m the aggregate.™

These hmatations on noneconomx damages are part of an overall kgrslative
phn enacted n 2003 to address the rsmg costs ot medical lability msurance and
the affordabahty and avaibhbility ot heakhcare m Florgda., See ch 2003-416, Laws
of Fh. Other components ot the phn mclde new healthcare facilities regubtions,
msurance regubition, license requirements, and agency requirements. Id.

The legislative effort began with the convening of'the House Select
Commattee on Medial Lnbihty Insurance, wliach “conducted an mquury mto the
possible causes and potentrnl solutions to the vexmg probkms assocmted with the
availability of'medical Imbility msurance m Florda.”™ Fh. H Select Comm. on

Med. Liab. Ins., Sekct Comm onMed. Lab. Ins. Rep.. at 2 (March 2003)

(avadlabk at Fla. Dept. of State, Fh. State Archwves, Talbhhassee, Fla.). The Sekct
Commitee exammed “how the reduced avaihbihty of affordabk medical habilty
nsurance affects the avadlabihty of medwcal servees™ and was “mmdfulofthe

need to mamtam the right of'access to redress when citwens are harmed during the

delivery ot medxcal services.”™ Id. at 3. The Select Commuttee held a seres of
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meeetigs n Talkihassee, held four hearimgs outsyle the capital and publshed an §2
page report (not meldmg appendres). Id. It “recewed testimony from experts n
each of'the professional areas mpacted™ and reviewed records from efforts to
address prior crises. Id. at 4.

The Select Conmuttee ako reviewed the record ot'the Governor’s Sekct
Task Force on Health Care Professxonal Labilty Insurance, whxh produced a
“345 page report as wellas thuteen vohmnes of supportive materials.” Id. at 9.
The Governor’s Task Force “undertook a comprehens e review of publshed
studies and relevant Iterature™ and he  ten meetings at which 1t rece ved extensive
testimony and mformation. Gov.’s Select Task Force on Heakhcare Prot Liab.

Ins., Gov.’s Task Force on Healkhcare Prof TLwub. Ins. Rep., at3, v (2003). The

tive members of the Governor’s Task Force were (1) John Hit, Presilent of
Univers £y of Central Florida, (2) Richard Beard, Trustee of University of South
Florida, (3) Marshall Creer, Jr., President Emeritus of Univers gy (:)fF:lorida.' (4)
Fred Gamous, Presxlent of Florda A&M Unwversty, and (5) Donna Shahh,
President otTﬁxiversity of Munu Id. at 3. In the end, the Legrlature based many
of its findings and its policies upon the work ofthe Governor’s Task Force,

¢ luding the per mcxlent cap on noneconomik ci.anmges See, e.g, ch 2003-416,

§ 1, Laws of Fla.



Specifically, when enacting chapter 2003-416, Laws of Florida, the
Legislature made the followmg fmdmgs:

(1) The Legislature finds that Florida & n the nudst ot'a
medxal malpractice mswance crss of unprecedented magnrtude.

2) The Legislature finds that this crs s threatens the qualty
and avaikhbility of health care for all Florkla citzens.

(3) The Legislature finds that the rapaydly growmg popuhtion
and the changing demographis ot Florkla make it iperative that
students contmue to choose Florida as the plce they will recerve thew
medixcaleducations and practre medicme.

(4) The Legislature finds that Florida & among the states with
the highest medxal malpractice msurance premmims m the naton

(5) The Legislature finds that the cost of medcal malpractice
msurance has mereased dramatxally durmg the past decade and both
the mcrease and the current cost are substantn Iy hagher than the
national average.

(6) The Legislature finds that the merease in medical
malpractre habilty rates is torcing physcians to practre medicne
without professional habality msurance, to leave Florida, to not
perform high-risk procedures, or to retire early from the practre of
medme.

(7) The Legishature tinds that there are certam ¢ kments of
damage presently recoverab k that have no monetary valie, except on
a purely arbrary basis, while other elements of damage are either
easily measured on a monetary bass or reflect ultimate monetary bss.

(8) The Governor created the Governor’s Se kct Task Force on
Healthcare Proféssional Liab ity Insurance to study and malke
recommendations to address these problems.

(9) The Legislature has reviewed the tindmgs and
recommendations of the Governor’s Sekct Task Force on Healthcare
Professional Liab ility Insurance.

(10) The Legrlature tinds that the Governor’s Select Task
Force on Healthcare Professwonal Liabilty Insurance has estab lished
that a medical malpractice criss exsts m the State of Florida whxch
can be alleviated by the adoption of comprehenswve kgshtrely
enacted reforms,



(11) The Legrlature tmds that making high-qualty health care
available to the citwens ofthis state 13 an overwhe lmmng puble
necessty.

(12) The Legrlature tmds that ensurng that physicians
contmue to practice m Florida 18 an overwhelming publc necessity.

(13) The Legrlture finds that ensurmg the avaidability of
affordabk professional liability msurance for physicians x an
overwhelmmg public necessity.

(14) The Legrskture finds, based upon the tindmngs and
recommendations of the Governor’s Sekct Task Force on Healthcare
Professional Liabahty Insurance, the tmdngs and recommendations of
varous study groups throughout the nation. and the experence of
other states, that the ovenwhelmmg public necessities of making
quabty heakh care available to the citizens ofthis state, of ensurmg
that phys ©ans contmue to practice m Florida, and of ensurmg that
those physkins have the opportunity to purchase afiordable
professional liab ity msurance cannot be met unless a cap on
noneconomic damages 5 imposed.

(15) The Legrlature finds that the high cost ofmedical
malpractre chims can be substantnlly alleviated by mposmng a
Imitation on noneconomic damages m medical malpractice actions.

(16) The Legrlature further tnds that there 1s no alternative
measure of accomplishmg such result w thout mposing even greater
Imits upon the ability of persons to recover damages for medxal
malpractre.

(17) The Legrlature finds that the provisions of thi act are
naturally and b gically connected to each other and to the purpose of
makmg quality health care available to the ctzens of Florida.

(18) The Legrlature finds that each of'the provisions of ths act
& necessary to alleviate the crs s relating to medal malpractice
msurance.

III. Equal Protection
McCall argues that Florxa’s cap of $1 nullion on noneconomic damages
pursuant to section 766.118(2)(b), Florida Statutes, viohtes the right to equal

protectin under the Florida Constfution by mposmg addtonalburdens when an
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act of medral neghgence gives rse to multip b clams as wellas when the
neghgent act causes severe myuries. However, under the rational bas® test our
precedent 1eqmres McCall's argument & without merit.

Article 1. section 2 ot'the Florida Constitution proviles that ““[a]ll natural
persons, ftmale and male a 111\6 are equalbefore the law. .. .7 Florkla’s courts
have mterpreted thx provison consstently with mterpretations of'the equal

protection ¢ huse ofthe United States Constitution. See, e g, Duncan v. Moore,

754 So. 2d 708. 712 (Fla. 2000); Sasso v. Ram Prop. Memt, 431 So. 2d 204, 211

(Fh. 1st DCA 1983),

As the Court exp hmed m Duncan, 754 So. 2d at 712 (ctations omxted),

[eJqual protection & not viokhted merely because some persons
are treated differently than other persons. It only requues that persons
simlarky situated be treated simibrly. In the absence ofa
findamental right or a protected chss, equal protection demands only
that a distmction which resuks m unequaltreatment bear sone
ratona Lre htionship to a Bgitmate state purpose. Thx © known as
the rational basis test

In this case, McCallargues that section 766.118(2)(b)’s cap on noneconomig
damages creates unequal treatment between those with nonecononic damages over
the cap and those with noneconomic damages under the cap, claiming that the most
severely mjured are decrmunated agamst. McCall ako chims that the per mcident
cap creates a dscrimmatory clssifcation between those who are members of

birger fanuhies and those who are not. Because these alkeged classifications do not



mvolve a protected chss or a fundamental right, McCall's equalprotection ¢ ham
must be ana kzed usmg the ratpnalbassk test.

“Under a ‘ratvnalbask’ standard of revew a court should mquue only
whether it 1 concevab k that the regulitory ¢ hssification bears some rational
re htonship to a legtmate state purpose[:]”

The burden 1s upon the party challengmg the statute or reguhtion to

show that there 1 no concewable factual predicate whxch would

ratonally support the chssifcation under attack. Where the

challenging party fails to meet thrs difficult burden, the statute or
regulation must be sustamed.

Fla. High Sch. Activies Ass'nv. Thomas, 434 So. 2d 306, 308 (Fla. 1983); see

also Westerhexde v. State, 831 So. 2d 93, 112 (Fla. 2002). It x not the judicBry’s
task under the rationalbass standard “‘to determme whether the kg htion
acheves its mtended goalin the best manner possibk, but only whether the goal 15
kgitimate and the means to acheve 1t are rationally related to the goal™

Loxahatchee Rwver Envtl Control Dist. v. Sch. Bd. of Palm Beach Cntv., 496 So.

2d 930, 938 (Fla. 4th DCA 1986).
This Court has emploved the rational basis test m 1ts prior deck ons

mvoking equalprotection chalknges to lmutations on damages n medical

malpractre cases. For examplke, m Pmillos v, Cedars of Tebanon Hosptal Corp.,
403 So. 2d 365 (Fla. 1981), this Court applied a ratonalbasys analyss when

rejecting an equal protection chalknge under both the Florida and federal
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constitutions to a statute that requred judgments m medical malpractie actions to
be reduced by amounts recewved from collteral sources. The Court explhined that
the Legislature, when enacting the statute, had determmed that there was a medical
malpractre habilty msurance crisis m Florxla that was threatening publie health
Prulbs, 403 So. 2d at 367. Then, thas Court conc nded that “the chssification
created by section 768 .50[, Florxda Statutes (1979),] bears a reasonab k re htionship
to the kgitumate state mterest of protecting the public health by ensuring the
availability of adequate medal care for the citzens oftlus state.™ 1d. at 368.

In 1993, m a case prmarily denying an access to courts challkenge, this Court
held that caps on noneconomie damages m certam medicalmalpractices cases dxl
not violate equal protection under esther the Unied States or Florida constitutions.

See Untv. of Munu v. Echarte, 618 So. 2d 189 (Fla. 1993) ("[W]e have also

considered the other constitutional clhims and hold that the statutes do not violte
the right to tral by jury, equalprotection guarantees, substantave or procedural due
process rights, the smgle subject requrenent, the talk mg chuse. or the non-
delegation doctrme.”). The statutes at ksue m Echarte capped nonecononie
damages m medral malpractice cases at $250,000 it the parties agreed to arbitrate.
Id. at 193 (descrbimg section 766.207(7), Fh. Stat. (Supp. 1988)). They ako

capped noneconomic damages at $350,000 1t the plamtift proceeded to trial after
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refuosmg a detendant’s offer to arbitrate. Id. (describing section 766.209(4), Fh.
Stat. (Supp. 1988)).

Thereafter, m April 2000, this Court he kl that the statute prechiding adult
children from recovermg nonecononue damages for a parent’s death due to
medical malpractice dxd not viclkte the equalprotection guarantees of'the F brida

and federal constitutions. See Mrzralu v, N, Muam Med. Ctr., 761 So. 2d 1040

(Fh. 2000). In Merahy ths Cowrt emplbyed the rational bass test and explamed
that “the Legrlature referred to and discussed the medxal malpractice crsis and
£s adverse mpact on the accessibility of health care durmg the passage of section
768.21.7 Id. at 1042. And ths Court stated that & had previously recognzzed the
medral malpractice creis as a legitimate state mterest m Echarte. Id. at 1042 n 3.
Thr Court further exphmed that “lmgmg ¢ hims that may be advanced by some
clammants would proportionally lmut clhams made overalland would dwectly affect
the cost of providng health care by making £ less expensive and more accessble.”
Id. at 1043, Thus, because the excluson s ratonally related to contro lling costs
and healthcare accessibilty, the statute at xssue m Mezrali dxl not viohte equal
protection. Id.

But, m June 2000, this Cowt n dicta expressed equalprotection concerns
about the noneconomic damages caps that had previously passed constitutional

- muster n Echarte. See St. Mary’s Hosp. v. Phillipe, 769 So. 2d 961 (Fh. 2000).
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In Phillipe, this Court hekl that the nonecononuc damages caps under section
766.207 apphied to clammants indivitually rather than on a per mcident bass. 769
So. 2d at 972. Inreachmg this hokdng, this Court first conchided that “section
766.207(7)b) 1 neither clkear nor unambiguous.” Id. at 968. Then, this Court
found that the Legrlature’s mtent with the statute was to “provide substantial
ncentives to chamants and defendants to vokmtarily subnit thear cases to bmdmng
arbitration” and that this mtent “‘can be obtamed by mterpretmg section
766.207(7)(b) so that each ¢ himant & fawrly and reasonably compensated for he or
her pam and suffering.™ Id. at 970. Moreover, this Court stated. “were we to
mterpret the noneconomic damages cap to apply to all chmimants m the aggregate,
we conclude that such an mterpretation would create equalprotection concerns.”™
Id. at 971. Thus, this Court mentioned in Phallipe that “[d]itterentating between a
single clhamant and multple clammants bears no ratonalrelationship to the
Legislature’s stated goalofallevinting the financwl crgis m the medical Inb ity
msurance mdustry.” Id.

However, thss Court very recently rejected a challenge that was nearly
wenticalto the equal protection concern this Court had mentioned m Phillipe.

Specifically, m Samples v. Florida Bath-Rehted Neurological Injury

Compensation Ass'n. 114 So. 3d 912, 917 (Fla. 2013), the Samples argued that the

$100,000 parental award under the Florida Buth-Relhited Injury Compensation
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Phn violated equalprotection under the Florkla and federal consttutions because
“those parents who apply for an award alone canrecewve twice the amount awardecd
to parents who share or spht a parental award. ™ Applymg the rationalbass test,
this Court m Samples conc ded that “[lJimtng the parental award to $100,000

as opposed to per parent—= rationally re hted to mamtammg the

per chim
actuarialsoundness ot'the Plan™ Id. Therefore, thrs Court upheld the statutory
provision Id.

Samilar to thx Court’s precedent, the Thad, Fourth, Fifth, Sixth, Ninth. and
Ekventh Circuats have all upheld hnutations on noneconomic damages m medxal
malpractre cases agamst equal protection challenges. See McCall, 642 F.3d at

951; Snuth v. Botsford Gen. Hosp., 419 F.3d 513, 520 (6th Cw. 2005) "By

limtng at kast one component of health care costs, the noneconoms: damages

hmtation & rationally related to £s mtended purpose.™) (quotmg Zdrojewski v,

Murphy. 657 N.W.2d 721, 739 (Mach. Ct. App. 2002)). Bovd v. Bulala, 877 F.2d

1191, 1197 (4th Cxr. 1989) (holding that cap on all damages, mclidmg economic
damages, does not deny equal protection because 1t “bears a reasonable relation to
avald legislative purpose—the mamtenance ot adequate health care services m

the Commonwealth of Virgmia™), Dave v. Omitowoju, 883 F.2d 1155, 1158 (3d

Cir. 1989) ("Charly the Vrxgin Ishnd’s decson to curb, through legislation, the

high costs of malpractice msurance and thereby promote quality medical care to
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the resalents ofthe skhnds, provides a rational basx for cappmg the amount of

damages that can be awarded a plamtidl ™), Lucas v. United States, 807 F.2d 414,

422 (5th Crr. 1986) (““Lucas has taikd to convince us that there & no reasonabk
basis for the Texas kgrlature to éonc Ide that this ceillmg on recovery from certam
mstritutons 15 not concervably re hted to the avaikibility and cost of malpractice
msurance and that such msurance and the dstrbution ot medical care n Texas are

not conce wably Imked.””); Hoftman v. Un#ted States, 767 F.2d 1431, 1437 (9th Crr.

1985) (“The record clearly supports a tindmg that the Calfornn Legishture had a
‘plausibk reason’ to beleve that the imgtatons on noneconomic recovery would
It the rise m malpractice msurance costs.”).

Addrtonally, multple state cowrts have rejected equal protection challenges

to statutory caps on nonecononuc damages. See, e.g., Fen v. Permanente Med.

Grp., 695 P.2d 665 (Cal 1985}, Zdrojewskiv. Murphy, 657 N.W.2d 721 (Mxch,

Ct App. 2002); Adams v. Children’s Mercy Hosp., 832 SW.2d 898 (Mo. 1992),

overrukd on other srounds by Watts v. Lester E. CoxMed. Ctis.. 376 S.W.3d 633,

636 (Mo. 2012); Judd v. Drezga, 103 P.3d 135 (Utah 2004); Etherxlge v. Med. Ctr.

Hosps., 376 S.E.2d 525 (Va. 1989), Robmson v. Charkston Area Med. Ctr. Inc.,

414 SE.2d 877 (W. Va. 1991).
Applymg our ratonalbass precedent, it 1 ckar that the statutory cap n this

case passes consttutional muster. When enactng the noneconomic damages cap
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at 1ssue here, the Le g hture found that “Florxla x m the mudst of'a medxal
malpractre msurance crisis of unprecedented magnitude ™ and that “this creis
threatens the quality and avaibbilty of health care for all Florida citzens.” Ch
2003-416. at § 1. The Legislature concluded that the “cost of medical malpractice
msurance has mereased dramatrally during the past decade” and that “both the
mcrease and the current cost are substantially higher than the natonalaverage.™
Id. Asaresuk physcans are bemg torced “to practice medicine without
protessonal lab dity msurance, to kave Florkda, to not pertorm high-rsk
procedures, or to retwre early from the practice of medicme.” Id.

Thxs Court has prevusly recognized the existence of'a medicalmalpractce
msurance crisis as a legitimate state mterest. See Merahy 761 So. 2d at 1042 n 3,
Echarte, 618 So. 2d at 196-97, Further, it x undisputed that mcreasing the quahty,
avatlability, and aftordability of health care tor Florynns & a kgitimate state
mterest. And the Legishture’s poley chowce of enacting a cap on noneconomic
dannges mmedral malpractice cases 1s rationally related to these state mterests.
As the Court exphmed m Mweraht 761 So. 2d at 1043, “limting ¢ bans that may
be advanced by some clammants woukl proportimally limit ¢ haims made overall
and would dwectly atfect the costs of providmg heakh care by makmg 1t kss
expensve and more accessble.”” In fact, “tt & hard to conce ve a more rational

means ot assuaging the fear ot huge damage awards and remmg m insurance costs



m the case ofa victm's death than by lmtmng noneconomic wrongtul death

danmages.” Mauwrm v. Hall 682 N.W.2d 866, §90-91 (Wis. 2004).

More spectfically, the Florida Legws hture could have rationa Iy behieved that
the cap on noneconomic damages under section 766.118(2)(b) would reduce
malpractre damage awards, which would thereby mcrease preditability m the
medical malpractice msurance market and lead to reduced msurance premmums,
Then, as a result of decreased msurance premmms, physicians would be more
willing to stay m Florida and perform high-rik procedures at a lower cost to
Floridians '

McCall contends that the cap at ssue n this case viohtes Flrida’s equal

protection guarantee because 1t apphes on a per mcxlent, rather than a per claimant,

12. In fact, the Governor’s Task Force, upon which the Legishture
expressly relied, concluded as much:

[[Jmposmg caps on non-economy: damages m medicalmalpractice
cases willsignificantly reduce the exposure of Florkla healthcare
providers to rek of bgs from jury awards of mherently subjective
damages. Such a reduction ot rsk will make malbractice bsses much
more predictable, and thereby lead to stabibty m malpractice
nsurance premmin rates.

A reduction n potential hiabilty and resukng stabality will
encourage more malpractice msurers to partiipate m the Florida
market This, along with the reduced exposure to rek, wiall perm
msurers to charge lower premmims, ona sound financwl basis. Lower
premmms will encourage provders (particubrly those m high-rek
specnlties) to offer healthcare services to Fbradians, and persons
veitmg thr state, and to do so at lower prices.

Gov.’s Task Force Report, at xviL




basis. However, the Legishture could have reasonably beleved that a per mexlent
cap woukd more effectively reduce noneconomic damages awards and create more
stabality in the msurance market than a per ¢ himant cap would. A per mcident cap
kads to more predictability m the msurance market smce the noneconomic
danmges cannot exceed the cap m any particulbr mstance of malpractice regardkss
of the number of mdwidval clamunts. And the Legr hture could have reasonably
believed that thi mereased predictability would more effectively decrease medical
malpractre msurance rates, thereby keepmg more physicixns i Florida to provile
more access to qualty health care (mchdmg high-rsk procedures) at a lower cost
to Floridians.

As a federal distrct court ably stated when rejecting a smlar per mexlent
argument regardmng the same statutory cap at ssue here,

[t]he aggregate linmit on non-economic damages—app lymg to each

ncident regardless ofthe number of clammants—serves precisely the

same kgitmate mterest served by mdwidualcaps: by reducing

damage awards, lmits on damages make medal malpractice

nsurance more atiordable and quality heakhcare services more

available. A cap applicabk to each occurrence, m cooperation with

caps mdvidually applicabk to each claimant, reduces damage awards

as a matter of mathematral certamty, enhances needed predctability,

phces a calculable hmt on the exposure of healthcare and mswrance

providers, recuces malpractice msurance premmums, and promotes the

avatability of quality healthcare.

M.D. v. United States, 745 F. Supp. 2d 1274, 1280-81 (M.D. Fla. 2010).
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MecCall also argues that the noneconomie damages cap violhtes equal
protection because the more severely mjured may not recover thewr tull damages.
unlike those whose damages fallunder the cap. However, if thi were an equal
protection violation, no cap on damages could survive equalprotection review
because all caps have that effect. And ths Court has rejected equalprotection
challenges to caps on damages previously. See Echarte, 618 So. 2d 189; see also
Phillpe, 769 So. 2d 961. In fact, m Echarte, thy Court rejected an equalprotection
challenge under the Fbrida Constitution to statutory caps on noneconomic
danmages when the parties and amx1advanced the precse | argument that McCall
rasses here, namely that the noneconomic damages cap dscrminated agamst the
most severelv mjured.  Therefore, under this Court’s precedent, McCall's equal
protection argument based upon the tact that some may not fully recover 15 without
merit. Ultimately, “the Legishture simply may have flt that & was faxer to
malpractice plamtifft m general to reduce only the very hrge nonecononic
danmge awards, rather than to dimmish the more modest recoveres for pam and
suffering and the like m the great bulk of cases.” Fem, 695 P.2d at 683.

Rather than applyng the analys s prescribed by our precedent, the phiralgy
conclides that the statutory cap x “unfax™ and “purely arbitrary” by ctmng two
other state supreme courts and mimproperly relymmg on dicta from our decision n

Phillie. whik ignoring the fact that this Court m Samples very recently rejected



an argument that was nearly identxal to the dicta expressed m Phallipe. See
phirality op. at 9-13 (Lewis, I.).

Even more dsturbmgly, and as acknow kdged by Justre Parente to be
inapproprite and unprecedented, Justice Lews® plurality opmion addresses
McCall’s eqml‘prote ction challenge by conductmg a de novo review of medral
malpractre wsues, overruling the findings made by the Legis hture, and
deregarding the evidence upon which those tindmngs were based. Justre Lews’
plirality opmion reweighs the evidence and disbe lieves the Governor’s Task Force
as wellas the kgshtive testunony. chiming that £s own mdependent review has
revealed that the other two branches were mcorrect and that a “bona fide medical
malpractie criss” probably did not and certamly does not currently exxst. See xl.
at 18-28, 35-40. Additwnally, despe the Legishture’s and the Task Force’s
conc lusions on the matter affer revewing the evilence, this pliralty’s mdependent
review has reveaked that the “avaihbk data™ “faiked to establish a dwect corre htion

L]

between damage caps and reduced malpractice premmms. ™ Id. at 28, 3

A

13. See concurrng m resuk op. at 54 (Pareente, J.) ("TTThere ® sunply no
precedent for thr Court to engage m its own mdependent evalmation and
rewelghing of'the facts and kgr htive pohicy findngs, as done by the plurality,
when conducting a rational basis analysis. ™).
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Whik the phiralty ckarly woukl have come to a different pohcy choxe than
the Legishture based upon the hardly unambiguous data' that the phurality could
cull from the record and the mternet. that 1s not the pomt. Instead, our precedent
drtates that we employ the ratnal bass test, which & a relatively easy test for a
statute to pass and whrhrecognzes and respects the Legrx hture’s rok as the

primary po heymaker m our constutional system. See McElath v. Burley, 707

So. 2d 836, 839 (Fla. 1st DCA 1998) (explmmg that the rational basis test
provides “mmimal serutny” under which the chalknger bears “a heavy burden™);,

see also Massachusetts Bd. of Ret. v. Murgmn, 427 U.S. 307, 314 (1976) ("This

mqury emp boys a re htwely re hxed standard reflectng the Court’s awareness that
the drawmg of lines that create distinctions 1 pecuharly a legishtwve task and an
unavoidable one.”). In fact, the rational bask standard & less strmgent than the

deterentia lcompetent substantnl evidence standard we employ when reviewing

14, Justice Lews notes that medical malpractice filings have decreased
significantly smee trcal year 2003-04 and that Florida, accordmg to a 2011 report,
8 now retamng a fawly hagh percentage of Florida-tramed medxral students. See
phrality op. at 36-37 (Lewis, J.). While he uses this mformation to support the
plrahty’s argument that the statutory caps are no longer justified because a
medical malpractice creis does not currently exst, this mformation just as easily
(and perhaps more likely) supports the argument that the cap has had s mtended
effect and that, it 'the cap & elmunated, the medical malpractre crss would retumn
m full force.

- 77-



. g w13 | - . .
our own branch's findings of fact.” Under the rational bas® standard, there just
has to be a concervable factual predicate that would provide a ratonal reason for

the Legislature to have done what £ chose to do. See Fla. Hioh School Activities

Ass’n. 434 So. 2d at 308 (“"The burden & upon the party chalbngmg the statute . . |
to show that there ® no concewabk factual predxate which would rationa lly
support the classification under attack. . . .7). The statute does not need to be
supported by unequivocalevidence n the record from the pomt m tme when the
statute was enacted or by more recent and alkgedly authorttative reports posted on
the mtermet. In other words, as Justice Pargente’s concurrmg m result opmion
recognizes, this Court s not supposed to conduct an mdependent review of

available data. See Heller v. Doe, 509 U.S. 312, 320 (1993) (*°A State, moreover,

has no obligaton to produce evidence to sustan the rationa lity ofa statutory
classification ‘[A] kgshtwe choice 1s not subject to courtroom factfindmg and
may be based on rational speculation unsupported by evidence or emprxcaldata.”

) (quotmg F.C.C. v. Beach Commc’ns, Inc.. 508 U.S. 307, 315 (1993)). Rather, if

15. Ofcourse, there 8 competent substantnlevidence to support the
Legislature’s findmgs of fact. For exanmiple, one actuary testified before the
Governor’s Task Force that “[mjakmg losses more predxctable 1s a key to attracting
companks to provile coverage, and it 8 also a key to getting more stabk pricing
m the marketphce.” And there was testamony that “1n Georgn, physkians pay
from $5,000 to $6,000 for $1,000,000 of coverage. Thurty miles south, m
Tacksonvilke, that costs $27,000.” Moreover, “[1n one mstance, a Fort Lauderdak
pediatre orthopedic surgeon’s premmms went from $32,000 to $96,000 a year,™
and, due to the mcrease, the surgeon phnned to move to a state with tort reform
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we can concerve of a possible factualpredicate that provides a rational basis m
furtherance of'a legitimate state mterest, the statute does not vio hte the equal
protection provsion ofthe Florida Constitution.

Here, applying the proper rational basis test. it 1s clear that the cap on
noneconomic damages passes nuster because 1t 1s rationally relited to the
Egitumate state mterest of decreasmg medxal malpractice msurance rates and
ncreasing the attordability and avaikibility ofhealth care m Florida. Accordmgly.
I would answer the Eleventh Circuit’s equal protection question m the ne gatrve and
then address its access to courts, jury trnl and separation of powers questions.

IV. Access to Courts

Relymng on th Court’s deckon m Snuth v, Department of Insurance, 507

So. 2d 1080 (Fla. 1987), McCall contends that section 766.118(2) s $1 nullion cap
on noneconomic damages does not satwsty the access to court test set forth

Kluger v. White, 281 So. 2d 1 (Fla. 1973). I would ho ld otherwise.

Section 21 ofarte k I of the Florida Consttution provides that “[t]he courts
shall be open to every person for redress of any myury, and justice shall be
admmuistered without sake, dentil or dehy.” In Kluger, 281 So. 2d at 4, this Court
enunciated the following test for deternnmg whether a statute vplates this
constitutional guarantee :

[WThere a right ot access to the courts for redress for a particular
ijury has been provided by statutory bw predating the adoption of
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the Declaration of Rights of the Constitution of'the State of Florxda, or
where such right has become a part of'the common law of'the State
pursuant to Fh. Stat. § 2.01, F.5 A, the Legslature 15 without power
to abolsh such a right without providing a reasonable altlernatse to
protect the rights of'the people of'the State to redress for myures.
unkss the Legrlature can show an overpowermg public necessity for
the abolshment of such right, and no allernatyve method of meetmng
such publk necessity can be shown,

In other words, to swrvive an access to courts challenge, a statute ebmmatmng
redress for an myury must satety at least one of two possible prongs : (1) etther the
statute must provile a reasonab k alternative to redress the myury mvolved, or (2)
the Legislature must show that there was ““an overpowermg pub he necessty for the
abolshment™ and that there was “no alternative method ofmeeting such puble
necessky.”” Id.

In Echarte, 618 So. 2d 189, thr Court apphied the second prong from Khger
to hold that the statutory caps on noneconomic damages m medicalmalpractre
cases when a party requests arbitration do not violate the right ofaccess to courts.
Specifically, this Court upheld the $250,000 cap on nonecononue damages 1f the
parties agree to volntary bmdmng arbatration as wellas the $350,000 cap 1f the
phititf refuses a defendant’s offer to arbitrate. In s analyss, this Court m
Echarte ruled that the first Kluger alternative was satsfied because “tJhe
detendant’s offér to have damages determmed by an arb traton panel provides the
climant with the opportuntty to recewve prompt recovery without the risk and

uncertamnty of It eation or having to prove fauk ma ceviltrnl™ Echarte, 618 So.
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2d at 194, Next, this Court held that “[e]ven it the medwalmalpractice arbatration
statutes at xsue did not provide a commensurate benefit, we would tind that the
statutes satisty the second prong of Klnger " Id. at 195.

In Echarte, this Court explamed that the judic nry exerckes restramt when
reviewing the legishtae findings necessary to satety the second prong of Kluger.
Specifically, this Court stated the “kgishtie determmations of pubhe purpose and
facts are presumed correct and entitkd to deference, unless ckarly erroneous. ™ Id.
at 196. This Court explhmed that “t]he Legrs hture has the final word on
dec hratons on puble polry. and the courts are bound to give great weight to
kg htive determmations of facts.”” Id.

Thxs Court m Echarte began 1ts dscussion of the kg htive showmg of an
overwhelmmg public necessity by explaming that the preamb k to the statute at
wsue “‘clearly states the Legishture’s concluson that the current medical
malpractre msurance crisis constifutes an ‘overpowermg pub lic necessty.” 7 Id.
Thxs Court ako noted that the “Tegrx hture made a specific tactual fnding that
‘[mjedicalmalpractice lubility msurance premmums have mereased dramatically n
recent vears, resukmg m mereased unavailabilty of malpractice msurance for
some physxins.” 7 Id. (quoting § 766.201(1)a)). Then this Court conclded that
the Legislature s findmgs were supported by the work of'the Academyx Task Force

for Revew of'the Insurance and Tort Systems, which found, among other things,
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that “*a famaly physician who performs no surgery and practred outsile Dade and
Broward Countks saw a 229% mcerease m medical nalpractre msurance
premiums.” Id. The Task Force had based #s fmdmgs upon seven publ hearmgs
and meetmgs as well as surveys, research projects, and a hterature review. Id. at
196 n.17. Based upon ths record, this Court conchided that ““the Legslature has
shown that an “overpowering publc necessity” exsts.”” Id. at 196-97.
Addtonally, despire the hck ofan express legislatve finding on the matter,
this Court m Echarte he Il that “the record supports the conclusion that no
alternative or less onerous method exusts.”” Id. at 197 Thxs Court noted that ““m
determming whether no alternative means exasts to meet the puble necessity of
ending the medxal malpractre crs, the phn as a wholke, rather than focusmg on
one spectfic part of the plan, must be consxlered ™ Id. This Court exphied that
the Task Force believed that “reforms of the cavil justice system, of the medical
regulatory system, and of the msurance system comp kment each other™ and that
“all are necessary to address the complex problems with multipk causes™ of the
medalmalpractice mswance crsk. Id. (quotmg the Task Force’s
recommendations to the Legislature). And this Court m Echarte rejected the
contention that professional dsciphne alone would have been an alternative
method to meet the public necessity at issue, explhmmg that “the Task Force

specifically found that: ‘[s]trengthened regulation ot medical care providers 1s not

1

R
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a substitute for tort and msurance reform.” ” Id. (quoting Task Force). ““The Task
Force specifically stated that even though a small percentage of the physic nngs
were responsble for 42.2% of'the total claims paxd out, the facts dil not support
the conclusion that these doctors were mcompetent.” Id. Thus, because 1t was
“clear that both the arbatration statute, with s condgtional limts on recovery of
noneconomic damages, and the strengthened reguhtion ofthe medical profession
are necessary to meet the medical malpractice msurance crisis,” ths Court in
Echarte hekd that the second prong of K luger was satistied. Id

Swlar to Echarte, the Legishture when enacting the statute at xsue m thx
case expressly tound that “Florida ® m the mxlst ot’a medical malpracte
msurance crisis of unprecedented magnitude™ and that “makmg high-quahity heakh
care available to the citizens of thus state,” “ensurmg that physicians contmue to
practice m Florxda,” and “ensurmg the avaibhbility of affordable professional
Iiability msurance for physcrns’ are overwhe lming public necessties. Ch 2003-
416, at § 1. The Legrxhture specifically found that “Florxla  among the states
with the highest medicalmalpracte msurance premmms i the nation™ and that
“the cost of medicalmabpractice msurance has mcreased dramatically during the
past decade and both the mcrease and the current cost are substantially higher than
the nationalaverage.” Id. Further, the Legishture determmed that “‘the mcrease m

medral malpractice Inbility msurance rates 1s forcg phystnns to practice
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medxme without professonal Inb ity msurance, to leave Florida, to not perform
hagh-risk procedures, or to retire early from the practiw ofmedicme.” Id.

These Legishtve findings of an overwhelmmg pub lic necessity are
supported by the determmations ot'the Governor’s Task Force. For example, i s
report, the Governor’s Task Force concluded that the cost of medical malpractice
msurance had mcreased dramatially, explamig the folbwing particulars :

In 2002 the average medral malpractre premmm per doctor m

Florida was 53 percent higher than the natioonalaverage. Florida’s

average msurance premuims have mcreased 64 percent since 1996

whik nationally the average msurance premmms have mcreased 26
percent.

Gov.’s Task Force Rep. at v. The Task Force receved specific testimony

mdcatmg that “[1i]n Georgia, physkrns pay from $5,000 to $6,000 for $1,000,000
of coverage. Thurty muks south, m Jacksonville, that costs $27.000.7 Id. at 76.
And the Task Force noted that:

[t]he Protessional Medxal Insurance Services, Inc., underwriters for
Florida physicans, estunates that, i 2003, for OB/GYNs who
presently have coverage, costs for §$1 nulbion dolhr[s] of coverage
will average between $70,000 and $1 10,000 per year;, $250,000 of
coverage will cost between $50,000 and $60,000 per vear. For
OB/GYNs seeking new msurance n 2003, estimates show that $1
milhon dollars m coverage will cost $150,000 per vear[] and $250,000
m coverage will cost between $90,000 and $107,000 per year. Asa
result of these escalating costs, physkains are simply e ther under
msurmg or beconung unisured with regard to ther practices.

Id. at 306. The Task Force found that “Tijn Miama evidence retlects that 80

percent ofthe OB/GYNs carry no msurance and those who do are paying over
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$207,000 per vear for $ 1 million dolkrs worth of coverage.”™ Id.  And “[t]he
number of msurance companes writmg medcal malpractice po hicies m Florada
went from a high of sixty-s1x companies m 1999 to twelve currently.™ Id. atv.

The Task Force also descrbed testimony mdicating that, as a resuk of these 1ssues,
over half'the doctors m Florida that carry msurance can only afford to carry a
$250,000 poley even though the most prevalent rate m the rest of the country is
for a doctor to, carry a $1,000,000 policy. Id. at 76. The Task Force finther found
that “[t]he concern over hitigatn and the cost and lack of medicalmalpractre
msurance have caused doctors to dscontmue high-rek procedures, turn away high-
risk patients, cbse practres, and move out of the state.” Id. at vi Indeed, “[1]n
Broward County abne, 400 physicins have leff the state, or retred early m the
past vear.”” Id. at 72. The Task Force karned that “[1]n one mstance, a Fort
Lauderdale pednatric orthopedic surgeon’s premmms went from $32,000 to
$96,000 a year.”” Id. Due to this mcrease, the surgeon reported a phn “to return to
hx home state, Loutszna, as that state has tort retorm ™™ Id. Therefore. because the
Legislature’s tactual and pohicy findings are presumed correct (as explamed m
Echarte), and because (as m Echarte) these fmdmgs are supported by the work of
the Govemor’s Task Force, the Legishture has shown the extstence of an

“overpowerng public necessty.”



Regarding the “no alternative method™ showing necessary to satsty the
second prong of Kluger, the Legrlature expressly tound that “the overwhelmmg
pub lic necessities of making qualty heakh care availablke to the ctzens ofthis
state, of ensuring that physixans continue to practice m Florida, and of ensurmg
that those physkans have the opportunity to purchase affordabk professional
hiab ility msurance cannot be met unless a cap on nonecononuc damages 1s
muposed.”” Ch 2003-416, at § 1(14), Laws of Fh. The Legrlature determmed that
“the high cost of medral malpractice chims can be substantially allevited by
mposing a hmitation on noneconomik damages™ and that “‘there 15 no alternatrve
measure of accomphishing such result without mposing even greater linuts upon
the abihty of persons to recover damages for medxcal malpractice.” Ch. 2003-416,
at § 1(13), (16), Laws of Fh. The Legrshture also found that ““each ofthe
provisions of the act § necessary to alkvnte the crs s relating to medxal
malpractice msurance.” Ch. 2003-416, at § 1(18), Laws of Fla.

The record supports these kgsltive fmdmngs and determmations. For
mstance, the Governor’s Task Force stated that, “wiathout the mclision of'a cap on
potentrl awards of non-econonik damages m the package, no legislative reform
phn can be successful m achieving a goalotf controlling mereases m healthcare

costs and thereby promotmg mmproved access to healthcare.”™ Gov.’s Task Force
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Rep. at 218, The Task Force noted that varpous other alternatves had been tried
previously without success :
Smce 1975, Florala has amp kmented (or attempted to mmp kment)
numerous alternatives to the cap on non-economi damages and the
other reforms recommended m ths Report. None, alone or together
with the others, has solved the creis of medical malpractice msurance
availability and affordability. Instead, Florxda’s numerous attempts to

sole the problem are nothmg more than a farled Itany of
alternatmves.

Id. at219.

The Task Force exphmed that ““one of the primary drivers ot the current
medical malpractice creis 1s that a large percentage of medicalmalpractice bsses
(77 percent m Florida) apply to non-economiec damages (1e., pam and suffermng).”
Id, at 212. The Task Force also stated s beletthat ““caps on non-econonic
damages are particularly effective, because they hmit the escabhtion otfawards for
pam and suffering, which fiek hrge mereases for all awards and settlements.” Id.
In fact, the Task Force thought that a cap on noneconomic damages was so
mnportant to alleviatng the crisis and bwermg premmuims that £ recommended a
$250,000 per mexlent cap on noneconomie damages, rather than the $1 nullion per
mcident cap at 1ssue m this case. See xd. af x1 Based upon thrs record, the
Legislature has shown that “no alternatse or less onerous method exusts.”™ Echarte.

618 So. 2d at 197.
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Accordingly, because the Legr hture has shown an overpowermg puble
necessxy for the cap on noneconomy damages and that there 1s no alternative
method of meeting the public necessty, the second prong of Kluger (as applied m
Echarte) ® satsfied. Theretore, section 766.118(2)(b) does not vio hte the right of
access to court guaranteed by the Florida Constfution

V. Jury Trial

McCall also contends that the cap onnoneconomic damages violates the
right to a jury trial guaranteed by the Florla Consttuton  However, I would
deagree and therefore answer the Eleventh Circutt’s certified question m the
negative,

Article I, section 22 of'the Florida Constitution provides that “Jt]he right of
trial by jury shall be secure to alland remam mviolate.” Flrida’s “farst
constitution of 1838, which became effectve upon Florxda’s admittance to the
Union in 1845, and all subsequent const#utions have contamed smuhr

provisions.” Inre 1978 Chevrokt Van, 493 So. 2d 433, 434 (Fla. 1986). Thus,

section 22 of artkle I “guarantees the right to trial by jury m those cases m which
the right was emjoved at the tume this state’s fwst constitution became effective m
18457 Id,

This right to a jury trial 13 not implrated here because survivors ofa

wrongful death did not have the right to recover noneconomxk damages m 1845.
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“Tt s welllknown that at comumon Iaw the cause ofaction died with the person and
that a parent had no right of action as parent for the wrongtul death ofa mmor

child ” KEkpper v. Breslin, 83 So. 2d 587. 592 (Fh. 1955). Parents only gamed

this statutory right n [899. Id. at 591. Other swrvivors were not entitled to recover
pam and suffering damages until the Legislature enacted the Wrongtul Death Act

m 1972. See ch. 72-35. Laws of Fla.. Lifemark Hosps. of Fla.. Inc. v. Afonso, 4

So. 3d 764, 769 (Fla. 3d DCA 2009} (“A survior’s right to recover pam and
suftermg dxl not become part of the Wrongtul Death Act untal 1972, . ), see ako

Martm v. United Sec. Servs.. Inc,, 314 So. 2d 765, 767-68 (Fla. 1975) (describmg

the damages that were recoverable before and after the enactment of the Wrongful
Death Act n 1972). Theretore, because the pettioners woulkl not have had the
right to recover damages from Ms. McCall's death m 1845, the cap on
noneconomic damages under section 766.1 18(2)(b) does not vioklte the right to a
Jury trrl guaranteed by the Florida Constitution
VI. Separation of Powers

Lastly, McCall contends that the cap on noneconome damages viokltes the
Florida Constitution’s proveion ensurmg separation of powers because the cap
amounts to an mpermuss ble kgslatve remuttitur. T would reject ths argument.

Article IT, section 3 of the Florxla Constituton proviles that “[tJhe powers

of'the state government shall be dwvided mto legislative, executive and judrmal

- 89 -



branches. No person be bngmg to one branch shall exercise any powers
appertaming to ether of the other branches unkss expressly provided herem.”™ As
this Court has exphined, “[glenerally, the Legishture 1s empowered to enact
substantive hw whik [the judicial branch] has the authority to enact procedural

hw.”” Masseyv. Davil, 979 So. 2d 931, 936 (Fla. 2008). Therefore, “[1]f'a statute

k& clearly substantive and operates m an area of kgtimate kgrlative concern, thxs
Court will not hold that £ constitutes an unconstitutional encroachment on the
Judemlbranch.”™ Id. at 937.

In Rowlands v. Signal Construction Co., 549 So. 2d 1380, 1381-82 (Fh.

1989) (footnote onmutted), this Court explamed remutttur as follows:

In 1ts classke sense, the term ““rennttitur’” means nothing more
than “[t]he procedural process by which a verdict of the jury 1s
dmmurxhed by subtraction ™ Black’s Law Dictionary 1164 (5th ed.
1979). Indeed, when renuttitur was created m 1822 by Justre Story,
it was for the express purpose of subtracting a specific amount from
an excessive verdict it the phmtift wanted to avoxd the court’s
alternatve new-trial order. Bhnt v, Tattk. 3 F. Cas. 760. 762 (No.
1578) (C.C.A. Mass. 1822). See Note, Remuttfur Practice m the
Federal Courts. 76 Colum. L. Rev. 299, 300 (1976) (d scussmg
hstory of remuttfur). Thus, renuttitur 8 proper where hability clearly
exasts, but the total dollar amount of damages 1s merely excessve.

In other words, “remittitur operates as a procecural device to brng the damages
back withun the outer bounds of law.”” Rowlnds. 549 So. 2d at 1382 n.1.
Here, the chalkenged cap does not mvade the provmce of'the judnry

because 1t does not operate as a legislatve renutttur. The statutory cap establishes
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a Imt to noneconomic damages m medeal malpractice cases generally. It does
not perform the juderry’s function of reviewing the specific support for parteular
damage awards m mdwidualcases. Accordmgly, “[blecause the chalknged law
does not purport to vest the Le g hture with authority to make a fact mtensive,
case-by-case deternmmation of'the propriety of damage awards m mdwidual cases,
it does not uswurp the authorky ofthe judiciary.” M.D., 745 F. Supp. 2d at 1281.
Moreover, m Smth, 507 So. 2d at 1092, thas Court rejected the argument

that statutory lmitations on punitive damages vlated Florida’s separation of

powers provson. See also Echarte. 618 So. 2d at 191 (ho Hmg that the caps on
nonecononuc damages m medral malpractice cases where a party offers
arbatration do not viohte “the non-delegation doctrme™); Cauley, 403 So. 2d at 387
(holdmng that caps on damages m tort cases agamst nunicipalties do not volate

“the separatn of powers ruk ™). This Court in Smith explamed that “[w]hen the

kgxhture enacted these provisions, it was addressing the substantive rights of
phmtitts and detendants m c il Ifigation actions with regard to recovery of
damages.”” 507 So. 2d at 1092. Thx Court ako approved the followmg reasoning
the trial court employed when rejectmg the separation of powers clhmm:
Sections 51 and 52 deal with the subject of punitive damages.
Section 51 detmes the conditions the p hmtitt must meet to recover
puntrve damages. Sectin 52 hnmts the amount of punttve damages
avatlable m certam cxvil actions. In addtion, section 52 specthies who

shallrecerve any punttrve damages so awarded. Section 51 x ckarly
substantive because 1t sets the standard for establshmg a cham for
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puntive damages. The legishture, which has the authority to abolsh
puntrve damages can surely set the standard for establshmg such
clhins. The Court 15 of the view that both sections create substantrve
rights and further that any procedural proveions of'these sections are
mtimately rehted to the definttion ofthose substantrve rights.

Id. at 1092 n.10.

Lice the punitwe damages statute at issue m Snmth, the statutory cap on

noneconomic damages at wsue here addresses the substantive rights of partes with
regard to the recovery of damages. And because section 766.118(2)(b) addresses
substantive rights, & does not viohte the separation of powers clause ot'the Florxda
Constitution.
VII. Conclusion

As explamed above, the phirality chooses to disregard the rational bas s
standard prescribed by our precedent as wellas the Legislature’s policy rok under
Florida’s constitution. Under our precedent, Fbrida’s per mcident cap for a
wrongful death action does not violate Florida’s constgtutional guarantees of equal
protectn, access to courts, jury trial and separation of powers. Therefore, 1
woulkd answer the certified questons from the Ekventh Circut m the negative. 1
respectiully dssent.
CANADY, 1., concurs.

Certified Question of Law from the United States Court of Appeak for the
Elkventh Carcuit - Case No. 07-00508CV-3-MCR/EMT

-92



Henry T. Courtney and Sara Courtney-Baigorrt of Courtney Law Frm, Coral
Gables, Florida; Stephen S. Poche of The Law Office of Stephen S. Poche, P A
Shalanar, Florala; and Robert S. Peck and Vakre M. Nannery of Center for
Constitutional Litigation, P.C., Washington, Dxtrct of Columbm,

for Appelhnts

Tony West, Assistant Attomey General Pamela C. Marsh, United States Attorney,
DamielJ. Lenerz and Thomas M. Bondy, Attoreys, Appelhte Statf Crvil Divsion,
Unated States Department of Tustice, Washmgton, Drtrict of Colimbia; and
Pamela A Mome, Unixed States Attorney’s Office, Pensacoh, Florida,

tor Appellee
Raoul G. Cantero and David P. Draigh of White & Case LLP, Manu, Florxla,

tor Amici1Curiae Coral Gables Hospital Delray Medxal Center, Good
Samaritan Medxal Center, Huleah Hospatal North Shore Medal Center,
North Shore Medxal Center-FMC Campus, Palm Beach Gardens Medical
Center, Palmetto General Hosp#al St Mary’s Medcal Center and West
Boca Medxal Center

Thomas E. Warner and Dean A. Morande of Carkon Faekls, P A, West Palm
Beach, Florida,

for Ammcus Curme HCA Health Services of Frxla, Inc.
Fred J. Hiestand, Sacramento, Caldornia,
for Amacus Curme The Covil Justice Association of Californm

Jennifer A. Tschetter, General Counsel Florila Department ot Health, Talkhassee,
Florida; M. Drew Parker, General Counsel and John Slye, Actmg General
Counsel Florida Department of Children & Famihes, Tallahassee, Florida; Dean
C. Kowakhyk. General Counsel Florila Department of Eder Affaws. Talkhassee,
Florida; William H. Roberts, Acting General Counsel Florida Agency tor Health
Care Admmistration. Talkhhagsee, Florida; and Mike Palecky, General Counsel
Flonida Department of Agency for Persons with Disabalties, Tallkhassee, Flrla,



for Amic1Curiae Surgeon General Frank Famer and Fbrxa’s Healthcare
Agences

Wilhiama W. Large, Talbhassee, Florida,
for Anncus Curne Fhrxla Justie Reform Instaute
Stephen Hogge of Stephen Hogge, Esq., LLC, Tallahassee, Florgla,
for Amicus Curiae Protessor Paul H. Rubimn
George N. Meros, Jr. and Allen Winsor ot GrayRobmson PA, Talhhassee, Flbrla,

for AmiciCuriae Florxda College of Emergency Physicnns and The Florida
Orthopaedx: Sockty

Mark Hxks, Dmah Stem, and Shannon Kam of Hicks, Porter. Ebenfe H & Stem,
PA , Muam Florkla,

for Amicus Curne Fbrida Medral Association
Arthur J. England, Jr. and Christopher B. Carbot of Greenberg Traurig, P A,
Munn Florida;, Mark K. Dekgaland Cynthn S, Tunnic litt of Pennmgton, Moore,

Wilkmson, Bell & Dunbar, P A, Tallahassee, Florida,

for AnuciCuriae The Florida Hospatal Assocmton and The Safety Net
Hospital Allance of Florxla

Pamela Jo Bond Attorney General and Diane G. DeWolt, Deputy So hicitor
(General Office of the Attorney General Tallhhassee, Florala,

for Anucus Curiae The State of Fhbryda

Christopher L. Nuland and Brian Hart of Law Offices of Christopher L. Nuland,
P.A., JTacksonvilk, Flrxla,

for Amici Curiae The Florida Chapter ofthe American College of
Physicans, Florida Chapter of the American College of Surgeons, Florida
Obstetric and Gynecobgr Socety, Florida Society of Plastic Surgeons,
Florida Socety of Thoracc and Cardiovasculr Surgeons. Florida



Neurosurgeal Socety, Florida Society of General Surgeons, Florida Society
of Dermatology and Demmatologie Surgery and Florida Gastroenterolo gic
Socety

Mxhael L. Rosen ot Shook Hardy & Bacon LI P., Tampa, Florida, Mark A
Belwens and Cary Siberman ot Shook Hardy & Bacon, Washmgton, Dstrict of
Colimbn,

for Annc1Curiae Amerkan Medical Assoctiton, American Academy of
Orthopaedic Surgeons, American Congress of Obstetrcans and
Gvnecobgrts, Chambers of Commerce of the United States of American,
Health Coalition on Lubilty and Access, Physic nns Insurers Association of’
Amerxa, Property Casvalty Insurers Association of Amerca, National
Association of Mutual Insurance Companies, and NFIB Small Business
Legal Center

Lacoln J. Connolly of Rossman, Baumberger, Reboso, Spier & Connolly, P A,
Mamy, Floryda,

for AmmciCuriae Florxlans for Patient Protections, Inc. and Florida
Consumer Actin Network, Inc.

Barbara W. Green of Barbara Green, P. A, Coral Gables, Florxla: and Joel S.
Perwin of Joel S. Perwm, P.A., Mam, Florxla,

tor Amic1Curiae The Florida Justice Assoctation, AARP, Florida AFL-CIO,
and Florxla Puble Employee Council 79, AFSCME, AFL-CIO

Jolhn S. Malls and Andrew D. Manko of The Milk Fum, P A, Tallahassee, Florkla

for AnmiciCuriae Professors Neial Vidmar, Tom Baker, Ralph L.

Brill, Martha Chamallas, Stephen Danls, Thomas A. Eaton, Theodore
Eisenberg, Marc Gahnter, Vakre P. Hans, Edward J. Kionka, Thomas
Koenig, Herbert Kritzer, Nancy S. Marder. Joanne Martm, Frank M.
McCklbn, Deborah Jones Merratt, James T, Rehardson, and Mxhael L.
Rustad

Stephen N. Zack, Presydent, American Bar Assocmation, Chicago, Tlmois; and

Herman I. Russomanno, Robert I. Borrello, Herman J. Russomaimmo I, of
Russomanno & Borrello P.A., Manu, Florida,

-95 -



for Anmcus Curre The Amercan Bar Assocrution
George S. Chrstian, Austm, Texas,

for Amicus Curne Texas Cwvil Justie League



