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other party that is subject to a garnishment. See Karen Cordy & Zachary Mosner, Garnishing the Chapter 13 Trustee,
27 Feb. Am. Bankr. Inst. J. 12, 60 (2008).
For these reasons, the Chapter 13 Trustee’s objection to the Plaintiff’s garnishment is overruled and the Chapter 13
Trustee is Ordered to turn over to the
Plaintiff all sums in his possession not
needed for payment of the allowed administrative expenses and which are due the
Defendants pursuant to 11 U.S.C. § 1326.
IT IS SO ORDERED.

,
In re Roger W. SODERSTROM, Sr.;
and Tansey M. Soderstrom,
Debtors.
Horizons A Far, LLC, Appellant,
v.
Richard Webber; Plaza N 15 Partners,
LLC; and Scott R. Buono,
Appellees.
Nos. 6:12–cv–1164–Orl–37,
6:12–cv–1165–Orl–37.
United States District Court,
M.D. Florida,
Orlando Division.
Jan. 7, 2013.
Background: Orders were entered by the
Bankruptcy Court, sustaining another
member’s objection to proposed sale of
debtor’s management interest in limited
liability company (LLC), and granting
trustee’s notice of intent to sell only in
part, to extent of authorizing sale of debtor’s economic interest in LLC. Appeal was
taken.

Holdings: The District Court, Roy B. Dalton, Jr., J., held that:
(1) trustee’s notice of intent to sell debtor’s interest in limited liability company (LLC) was sufficient to satisfy estate creditor’s due process rights;
(2) operating agreement for limited liability company (LLC) in which debtor had
interest qualified as ‘‘executory’’ contract; and
(3) any error by bankruptcy court in applying traditional, rather than functional, test for whether contract was executory was harmless.
Affirmed.
1. Bankruptcy O3782, 3786
District court reviews bankruptcy
court’s factual findings for clear error and
its legal conclusions de novo. Fed.Rules
Bankr.Proc.Rule 8013, 11 U.S.C.A.
2. Constitutional Law O3879
Due process requires notice and an
opportunity to be heard. U.S.C.A. Const.
Amend. 5.
3. Bankruptcy O2126
Bankruptcy court’s power to issue any
‘‘necessary or appropriate’’ order, process,
or judgment is broadly construed. 11
U.S.C.A. § 105(a).
4. Bankruptcy O3071
Constitutional Law O4478
Trustee’s notice of intent to sell debtor’s interest in limited liability company
(LLC) was sufficient to satisfy estate creditor’s due process rights, even though
bankruptcy court, in response to objection
by other member of LLC that he should
not have to accept new member, had declined to approve sale of debtor’s membership interest and had authorized sale only
of debtor’s economic interest in LLC;
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while bankruptcy court had granted trustee’s motion only in part, it was disingenuous to suggest that this had created an
entirely new, unnoticed sale. U.S.C.A.
Const.Amend. 5.
5. Bankruptcy O3782
Construction of papers filed with
bankruptcy court was matter of law, and
would be reviewed de novo.
6. Bankruptcy O3080
Untimely objection to trustee’s notice
of intent to sell debtor’s interest in limited
liability company (LLC), three months after expiration of deadline for parties in
interest to object and after bankruptcy
court had already granted the trustee’s
motion in part, was properly treated as
motion to reconsider sales order.
7. Bankruptcy O3106
Whether contract is ‘‘executory’’ contract, such as debtor can assume or reject,
is question of federal law. 11 U.S.C.A.
§ 365.
8. Bankruptcy O3782
Bankruptcy court’s determination that
contract is executory contract is reviewed
de novo.
9. Bankruptcy O3106
Under ‘‘functional’’ approach tacitly
endorsed by the Eleventh Circuit Court of
Appeals, contract may be deemed ‘‘executory,’’ even though there are material obligations outstanding on part of only one of
the contracting parties, if its assumption or
rejection would ultimately benefit bankruptcy estate and its creditors.’ 11
U.S.C.A. § 365.
See publication Words and Phrases for other judicial constructions
and definitions.

10. Bankruptcy O3105.1, 3106
Operating agreement for limited liability company (LLC) in which debtor had

interest qualified as ‘‘executory’’ contract,
thereby triggering statutory exception to
trustee’s ability to assume and assign debtor’s management interest thereunder if applicable law would excuse other parties to
contract from accepting performance from
someone other than debtor, given that parties did not dispute that assumption and
assignment of contract would confer benefit on estate, and only question on appeal
was whether bankruptcy court erred in
directing sale only of debtor’s economic
interest in LLC, because sale of economicplus-management interest would net more
for estate. 11 U.S.C.A. § 365(c)(1).
11. Bankruptcy O3788
Any error by bankruptcy court in applying traditional, rather than functional,
test for whether contract was executory
was harmless, where operating agreement
for limited liability company (LLC) in
which debtor had interest qualified as ‘‘executory’’ contract under either test. 11
U.S.C.A. § 365.

Loretta A. Kenna, Law Office of Loretta
A. Kenna, Plantation, FL, for Appellant.
Jamie M. Blucher, Zimmerman, Kiser &
Sutcliffe, PA, Orlando, FL, James Everett
Shepherd, V, Pohl & Short, PA, Winter
Park, FL, for Appellees.
ORDER
ROY B. DALTON, JR., District Judge.
This cause is before the Court on the
following:
1. Brief of Appellant (Doc. 39), filed
August 20, 2012;
2.

Response Brief of Appellees Plaza N
15 Partners, LLC and Scott R. Buono (Doc. 45), filed September 4,
2012;
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3.

Response Brief of Appellee, Richard
Blackstone Webber, II (Doc. 46),
filed September 6, 2012; and

4.

Reply Brief of Appellant (Doc. 50),
filed September 24, 2012.

These consolidated appeals (Doc. 29) were
taken from two orders of the Bankruptcy
Court, the ‘‘Sale Order’’ (Doc. 1–5 1) and
the ‘‘Overruling Order’’ (Doc. 20–4). After
being fully briefed and having heard oral
argument (Doc. 56), the Court hereby affirms the orders of the Bankruptcy Court,
for the reasons set forth below.
BACKGROUND
Appellant is Horizons A Far, LLC, a
creditor of the Bankruptcy Estate. Appellees are: (1) Richard Webber, the Trustee;
(2) Plaza N 15 Partners, LLC (‘‘Partners’’ 2); and (3) Scott Buono, the owner of
50% of Partners. Debtors are the Soderstroms; they owned the other 50% of Partners, which is now the property of the
Estate at issue in these appeals.
The impetus for this dispute came when
Appellant made an offer to Trustee to buy
Debtors’ 50% interest in Partners (along
with other property in the Estate). (Doc.
39, p. 10.) Trustee accepted and filed a
‘‘Notice of Intent to Sell’’ the property to
Appellant. (Doc. 2–4.) Buono, who owned
the other half of Partners, objected. (Doc.
15–2.) Buono argued that without his consent as the other managing member of the
LLC, Partners’ Operating Agreement
(Doc. 16–1, p. 3) allowed for the sale of
only Debtors’ limited economic interest in
the LLC, not the full economic-and-management interest. (Doc. 15–2, ¶¶ 3–5.)
1.

The Sale Order (Doc. 1–5) was amended
twice to correct scrivener’s errors. (Docs. 1–
6, 1–7.) Appellant appealed the Sale Order as
well as the two subsequent amended orders,
presumably out of an abundance of caution.
(Doc. 1–1.) The Court will refer to all three

The Bankruptcy Court agreed, sustained
Buono’s objection, and partially granted
Trustee’s Notice of Intent to Sell, approving the sale of only Debtors’ 50% economic
interest in Partners. (Doc. 1–5, the ‘‘Sale
Order.’’) The Sale Order relied on two
grounds. First, the Bankruptcy Court
found that whatever interest Trustee acquired in Partners was subject to the consent restrictions in Partners’ Operating
Agreement. (Id. at 2.) Second, the Bankruptcy Court found that Trustee could not
even acquire Debtors’ management interest in Partners to begin with because of
the applicability of Bankruptcy Code
§ 365. (Doc. 1–5, p. 2.) That section provides that a trustee may not assume an
executory contract if applicable law excuses a contracting party from accepting performance from someone other than the
debtor (whether or not the contract itself
restricts assumption), and that party does
not consent to the assumption. 11 U.S.C.
§ 365(c)(1). The Bankruptcy Court found
that: (1) Partners’ Operating Agreement
was an executory contract; (2) applicable
law allows members of an LLC not to
consent to a new managing member; and
(3) Buono, a contracting party, did not
consent to Appellant as a new managing
member of Partners. (Doc. 15–1, pp. 2–3.)
Therefore, under § 365, the Bankruptcy
Court found that Trustee did not assume
Debtors’ management interest in Partners
and only the economic interest was available for sale. (Id. at 3.)
Appellant then objected to the Sale Order—but not on the grounds that the
Bankruptcy Court had made a mistake in
allowing only Debtors’ 50% economic interest in Partners to be sold. (Doc. 19–1.)
collectively as the ‘‘Sale Order’’ herein, and
the Court affirms them collectively, with the
corrections made by the Bankruptcy Court.
2.

Plaza N 15 Partners, LLC (‘‘Partners’’) is
distinct from Plaza N 15, LLC (‘‘PN15’’).
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Instead, Appellant asserted a wholly new
argument: that as a creditor of the Estate,
Appellant could compel the sale of 100% of
Partners—both Debtors’ and Buono’s interests. (Id. at 1.) Appellant’s argument
relied on Bankruptcy Code § 363(h), which
provides:
[T]he trustee may sell both the estate’s
interest TTT and the interest of any coowner in property in which the debtor
had TTT an undivided interest as a tenant in common, joint tenant, or tenant
by the entirety, only if—
(1) partition in kind of such property
TTT is impracticable;
(2) sale of the estate’s undivided interest in such property would realize
significantly less for the estate than
sale of such property free of the
interests of such co-owners; [and]
(3) the benefit to the estate of a sale of
such property free of the interests of
co-owners outweighs the detriment,
if any, to such coowners.
11 U.S.C. § 363(h). Appellant argued that
Partners was co-owned by Buono and
Debtors; that partition was impracticable
because Partners was closely held; that a
sale of 100% of Partners would realize
significantly more assets for the Estate
than a sale of Debtors’ 50% economic interest only; and that any detriment to
Buono was outweighed by the benefit to
the Estate. (Doc. 19–1, pp. 4–5.)
The Bankruptcy Court disagreed with
Appellant’s contentions and overruled its
objection. (Doc. 20–4, the ‘‘Overruling Order.’’) The Overruling Order relied on five
grounds. First, the Bankruptcy Court
found that Appellant’s argument that the
sale should be of 100% of Partners (rather
than Debtors’ 50% economic interest only)
3.

Appellant appealed the Sale Order (Case
No. 6:12–cv–1164, Doc. 1–1) and the Overruling Order (Case No. 6:12–cv–1165, Doc. 1–1)
separately. The Court consolidated those ap-
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was untimely because it was filed more
than twenty-one days after Trustee’s Notice of Intent to Sell; if Appellant wanted
to object and propose a different sale, the
Bankruptcy Court reasoned, it should have
done so within the applicable time period.
(Id. at 2.) Second, the Bankruptcy Court
found that the issue of whether Trustee
could sell 100% of Partners had already
been litigated and was therefore foreclosed, in that the Bankruptcy Court had
found that Trustee could not even sell
Debtors’ 50% full economic-and-management interest in Partners, let alone that
plus Buono’s interest. (Id. at 2–3.) Third,
the Bankruptcy Court found that Partners
was not a tenancy in common or a joint
tenancy, making § 363(h) inapplicable to
allow the sale of 100% of Partners. (Id. at
3.) Fourth, the Bankruptcy Court found
that the buy-sell provisions of the Operating Agreement were also inapplicable to
compel a sale of 100% of Partners, for the
same reasons that it previously found that
Trustee could not sell Debtors’ management interest—the Operating Agreement
restricts membership transfer without consent. (Id.) Finally, the Bankruptcy Court
found that Trustee had committed no
abuse of discretion or manifest inequity
such that it needed to interfere with Trustee’s administration of the Estate. (Id. at
3–4.) Therefore, the Bankruptcy Court
allowed the sale of only Debtors’ 50% economic interest in Partners to proceed.
(Id. at 4.)
Appellant appeals from both the Sale
Order and the Overruling Order.3 Appellant makes two principal arguments on
appeal.
First, Appellant argues that the Sale
Order denied it due process because it did
peals. (Doc. 29.) Since consolidation, all
activity in the case has been docketed in the
lead case (Case No. 6:12–cv–1164). This Order disposes of both appeals.
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not have notice and an opportunity to object to the economic-interest-only sale.
(Doc. 39, p. 7.) Further, Appellant argues
that the Bankruptcy Court erred in finding
that Appellant’s objection and 100%-sale
proposal was untimely because it was filed
too long after Trustee’s original Notice of
Intent to Sell. (Id. at 18.) Appellant asserts that the Bankruptcy Court mistakenly considered its objection to the economicinterest-only sale as a motion for reconsideration of the Sale Order, thereby finding
that Appellant was foreclosed from relitigating previously litigated matters. (Id.
at 17.)
Second, Appellant argues that the Bankruptcy Court erred in determining that
Partners’ Operating Agreement was an executory contract such that § 365 applied to
prevent the Estate’s assumption of Debtors’ management interest in Partners.
(Id. at 19.) Instead, Appellant urges that
§ 363(h) applies to allow the sale of 100%
of Partners. (Id.)
During the pendency of these appeals,
this Court stayed the sale of any interest
in Partners. (Doc. 49.) This matter is
now ripe for the Court’s consideration.
STANDARDS
[1] The Court has jurisdiction over
these appeals from the orders of the Bankruptcy Court, pursuant to 28 U.S.C. § 158.
This Court reviews the Bankruptcy
Court’s factual findings for clear error and
its legal conclusions de novo. In re Globe
Mfg. Corp., 567 F.3d 1291, 1296 (11th Cir.
2009).
4.

Even assuming arguendo that there was a
‘‘new’’ sale, that does not mean that due
process was violated, as the Bankruptcy
Court has broad powers to issue any order
that it finds necessary to carry out the provisions of the Bankruptcy Code. 11 U.S.C.
§ 105(a). The fact that the Bankruptcy Court
did not force Trustee to file a new notice of

DISCUSSION
I.

Procedural Issues

[2, 3] Due process requires notice and
an opportunity to be heard. Cleveland Bd.
of Educ. v. Loudermill, 470 U.S. 532, 542,
105 S.Ct. 1487, 84 L.Ed.2d 494 (1985).
Bankruptcy courts are authorized to ‘‘issue
any order, process, or judgment that is
necessary or appropriate to carry out the
provisions’’ of the Bankruptcy Code. 11
U.S.C. § 105(a). This power is construed
broadly. Cf. In re Gleason, No. 12–11433,
2012 WL 4857014, at *2 (11th Cir. Oct. 15,
2012) (finding that bankruptcy court had
not violated due process even where it held
disciplinary hearings in the absence of any
express rules authorizing such a procedure).
[4] Appellant was put on notice of the
economic-interest-only sale by the Sale Order. While Appellant insists that the Sale
Order created an entirely new sale 4 (Doc.
39, p. 16), thereby denying Appellant notice of and opportunity to object to such a
sale, the record plainly demonstrates that
is not the case. The Bankruptcy Court
approved the sale of part, but not all, of
what Appellant sought to buy, explicitly
granted Trustee’s Notice in part, and sustained the objections. (Doc. 1–5, entitled
‘‘Order Partially Granting Trustee’s Notice
of Intent to Sell and Sustaining Objections.’’) To maintain instead that the Sale
Order overruled the objections, denied
Trustee’s Notice, and created an entirely
different sale (Doc. 39, p. 16) in the face of
that language is disingenuous.
intent to sell—as Appellant wanted the Bankruptcy Court to do—does not mean that the
Bankruptcy Court erred or that Appellant did
not receive the notice it was due. Furthermore, Appellant did not have to go through
with the ‘‘new’’ sale if it did not like the
terms, as Appellant admits. (Doc. 39, p. 16 n.
11.)
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Further, Appellant did have the opportunity to object to the economic-interestonly sale—whether it was a new sale or an
altered version of the previously noticed
sale—but chose not to do so. Instead of
objecting to the Bankruptcy Court’s approval of the sale of only Debtors’ 50%
economic interest, Appellant ignored the
economic-versus-management interest issue entirely and predicated its objection on
proposing a new 100%-interest sale. Simply because Appellant chose not to object
to the sale as framed by the Bankruptcy
Court does not mean that Appellant was
denied due process. Appellant had the opportunity and decided instead to raise a
new issue too late in the game—a trend in
this litigation which is not lost on this
Court. Thus, Appellant received all the
process it was due.
[5] Appellant also argues that the
Bankruptcy Court erred in construing Appellant’s objection as a motion for reconsideration and in finding that it was untimely. The construction of papers is a
matter of law, and thus is reviewed de
novo by this Court. See, e.g., Lilly v.
Grand Trunk W. R.R. Co., 317 U.S. 481,
490, 63 S.Ct. 347, 87 L.Ed. 411 (1943).
[6] As Appellees rightly note, there is
‘‘no other way to consider [Appellant’s]
Objection’’ (Doc. 45, p. 9) other than as a
motion for reconsideration of the Sale Order because the time for objecting to the
Notice of Intent had passed three months
before. Therefore, on de novo review, this
Court finds that the objection was properly considered as a motion for reconsideration. If Appellant wanted to advance a
100% sale, it should have objected to the
50% sale that Trustee noticed within the
proper time period; the Bankruptcy Court
properly found that Appellant’s 100% sale
argument was both untimely and foreclosed for failure to raise it earlier.
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Even though it considered the ‘‘objection’’ as a motion for reconsideration of the
Sale Order, the Bankruptcy Court clearly
allowed Appellant to frame its arguments
as an objection. (Doc. 42–1, Tr. 4:15–17.)
The timeliness issue was just one of several grounds upon which the Overruling Order rested and was not dispositive. The
Overruling Order considered the substance
of Appellant’s 100%-sale argument; therefore, the procedural issues of construction
of the motion and timeliness are essentially irrelevant. Appellant was heard on the
merits, and those merits were properly
rejected. The Court finds no error in the
Bankruptcy Court’s findings and procedure.
II.

Executory Contract and § 365

[7, 8] ‘‘Whether a contract is executory
within the meaning of the Bankruptcy
Code is a question of federal law.’’ In re
First Protection, Inc., 440 B.R. 821, 831
(9th Cir. BAP 2010). Therefore, the Bankruptcy Court’s determination that Partners’ Operating Agreement was an executory contract is reviewed de novo.
[9] The U.S. Court of Appeals for the
Eleventh Circuit has ‘‘tacitly’’ adopted the
‘‘functional approach’’ to whether a contract is executory, rather than the traditional approach, which examines whether
both parties have outstanding material obligations under the contract. Thompkins
v. Lil’ Joe Records, Inc., 476 F.3d 1294,
1306 n. 13 (11th Cir.2007). Under the
functional approach, ‘‘[e]ven though there
may be material obligations outstanding on
the part of only one of the parties to the
contract, it may nevertheless be deemed
executory TTT if its assumption [ ][or] rejection would ultimately benefit the estate
and its creditors.’’ Id. (citation and internal quotation marks omitted) (alterations
in original).
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If the contract is executory, then § 365
applies.5 First Protection, 440 B.R. at 831
(‘‘Thus, if the operating agreement is an
executory contract as Debtors contend,
§ 365 governs the trustee’s rights rather
than § 541(c)(1).’’). That section provides
that a trustee may not assume an executory contract if applicable law excuses a
contracting party from accepting performance from someone other than the debtor,
and that party does not consent. 11
U.S.C. § 365(c)(1). Therefore, if Partners’
Operating Agreement is deemed executory, then Trustee cannot assume and sell
Debtors’ management interest in the LLC
because the other managing member—Appellee Buono—does not consent.
5.

Appellant posits that instead of § 365, § 363
should apply to the sale of Partners. (Doc.
39, p. 24.) That section provides:
[T]he trustee may sell both the estate’s interest TTT and the interest of any co-owner
in property in which the debtor had TTT an
undivided interest as a tenant in common,
joint tenant, or tenant by the entirety, only
if—
(1) partition in kind of such property TTT is
impracticable;
(2) sale of the estate’s undivided interest in
such property would realize significantly less for the estate than sale of such
property free of the interests of such coowners; [and]
(3) the benefit to the estate of a sale of such
property free of the interests of co-owners outweighs the detriment, if any, to
such co-owners.
11 U.S.C. § 363(h).
The U.S. Court of Appeals for the Eleventh
Circuit has held that § 363(h) is to be construed narrowly, to apply only to the forms of
ownership listed: tenancies in common, joint
tenancies, and tenancies by the entirety. See,
e.g., In re Livingston, 804 F.2d 1219, 1222–23
(11th Cir.1986) (finding that a statutorily created ‘‘tenancy in common for life with a
cross-contingent remainder in survivorship’’
was separate from a common law tenancy in
common and therefore not subject to
§ 363(h)); see also In re Sturman, 222 B.R.
694, 709–11 (Bankr.S.D.N.Y.1998) (finding

[10] On de novo review, this Court
finds that Partners’ Operating Agreement
is an executory contract. While Appellant
assigns error to the Bankruptcy Court’s
application of the traditional rather than
the functional approach to the question of
executoriness, Appellant implicitly concedes that the contract would be executory
under the latter test. A contract is executory under the functional approach ‘‘if its
assumption [ ][or] rejection would ultimately benefit the estate and its creditors.’’ Thompkins, 476 F.3d at 1306 n. 13.
Appellant’s argument rests on the notion
that the sale of the full economic-plusmanagement interest will net more for the
Estate and Appellant as a creditor than
the sale of the economic interest only—
that § 363(h) did not apply to property held
as a tenancy in partnership under New York
state law); In re Normandin, 106 B.R. 14, 15–
16 (Bankr.D.Mass.1989); In re Manning, 37
B.R. 755, 759 (Bankr.D.Col.1984). In the
instant case, the Bankruptcy Court likened
Partners, an LLC, to a partnership and found
that § 363(h) did not apply because Partners
was not owned in a type of tenancy enumerated in the statute.
On de novo review of this legal determination, this Court finds that the principles of
Livingston mandate the holding that § 363(h)
does not apply to LLCs. The interest that LLC
members own as part of an entity, as is the
interest that partners share in a partnership,
is wholly different than an undivided interest
in property that co-owners own in a tenancy
in common or joint tenancy. Appellant improperly conflates the ownership structure of
the entire LLC with the ownership of solely
Debtors’ membership interest in Partners.
Each member’s share of the LLC—his membership interest—is his personal property;
that share is the relevant property for the
purposes of § 363(h).
See Fla. Stat.
§ 608.431. Simply because the Debtors and
the Buonos own equal halves of Partners as
an entity does not mean that they are ‘‘undivided co-owners’’ of the relevant ‘‘property’’
under § 363(h): Debtors’ membership interest, which is Debtors’ alone. Therefore, the
Bankruptcy Court did not err in finding that
§ 363 does not apply to compel the sale of the
whole of Partners.
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that is, assumption of the management
interest under the contract would ultimately benefit the Estate, precisely what
makes a contract executory under the
functional approach. (See Doc. 39, p. 28
(‘‘[A] 100% Sale of Partners will achieve
significantly more value than the Economic
Interest Sale.’’); id. at 10–12 (arguing that
the Bankruptcy Court was wrong to deny
Appellant’s original offer to purchase ‘‘the
complete 50% interest in Partners’’ because the sale of the 50% economic interest only ‘‘devalued the estate’s interest’’).)
Accordingly, the Court finds that the Operating Agreement is executory under the
functional approach.

rather than the functional approach was
harmless because the contract is executory
under either test. This Court agrees with
the Bankruptcy Court that Trustee did not
assume the management interest 6 in Partners and can sell only Debtors’ 50% economic interest.7 The Bankruptcy Court’s
judgment is therefore due to be affirmed.
CONCLUSION
Accordingly, it is hereby ORDERED
AND ADJUDGED:
1. The stay of the sale of the property
at issue (Doc. 49) is LIFTED.
2. The Bankruptcy Court’s orders
(Doc. 1–5; 8 Doc. 20–4) are AFFIRMED.

[11] Thus, any error of the Bankruptcy
Court in applying the traditional approach
6.

they owe a fiduciary dutyTTTT [T]he Court will
not interfere with the Trustee’s business judgment.’’ In re Rothstein Rosenfeldt Adler, P.A.,
464 B.R. 465, 469–70 (Bankr.S.D.Fla.2012).

Appellant also asserts that the buy-sell provision of Partners’ Operating Agreement allows Appellant to force Appellee Buono into
selling his half of Partners. (Doc. 39, p. 21.)
The buy-sell provision creates a procedure
through which one member of the LLC could
be forced to sell his share to the other in
certain situations. (Doc. 16–1, pp. 27–28.)

Appellant argues that Trustee has ‘‘never
voiced his business justification for advancing
the Economic Interest Sale,’’ and therefore,
the Bankruptcy Court’s reliance on Trustee’s
business judgment was erroneous. (Doc. 39,
p. 26.)
However, Trustee stated at the hearing on
Appellant’s objection that he would only sell
100% of Partners ‘‘if the court finds that he’s
permitted to do so.’’ (Doc. 42–1, Tr. 13:18–
20.) Further, Trustee stated that he wanted
to maximize the benefit to the Estate, but only
in the ways he was legally allowed. (Id. at
13:8–15.)
Essentially, Trustee’s statement of his business judgment was that he does not want to
advance a sale that is legally unsound. This
appears to be eminently sensible. The Bankruptcy Court considered Trustee’s wide latitude in the administration of the Estate and
found that Trustee’s reticence to participate in
the 100% sale was well-founded—because
such a sale was improper. As discussed
above, there was no error in finding that
Trustee could not sell 100% of Partners;
therefore, there is no error on this issue.

The Bankruptcy Court rejected Appellant’s
contention, noting that Appellant was not a
member of Partners and had no standing to
invoke the buy-sell provision. (Doc. 20–4, p.
3.) Furthermore, the Operating Agreement’s
restrictions on transfer—the same consent
provisions which restrict assumption of the
management interest by Trustee—similarly
operate to disallow the forced sale of members’ management interests to Appellant.
(Id.)
On this de novo question of the operation of
a contract provision, this Court agrees with
the Bankruptcy Court and finds that the buysell provision only applies to intra-member
sales, not sales to third parties such as Appellant. Therefore, the buy-sell provision is inapplicable; there was no error in the Bankruptcy Court’s conclusions on this issue.
7.

The Overruling Order further noted that
Trustee has flexible control over the administration of the Estate. (Doc. 20–4, pp. 3–4.)
‘‘Generally, trustees have broad discretion in
determining, in their own business judgment,
how best to administer the estates to which

8.

The Court collectively affirms the original
and the amended sale orders (Docs. 1–5, 1–6,
1–7). See supra note 1.
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These appeals are DISMISSED.

4. The Clerk is DIRECTED to close
these cases.

ed debtor’s ability to ‘‘strip off’’ association’s lien.
Objection overruled.

DONE AND ORDERED.
1. Statutes O1384

,

Under Florida law, presumption is
that statute is not intended to change the
common law, unless statute explicitly so
states.
2. Liens O1

In re Timothy D. PLUMMER, Debtor.
No. 8:12–bk–03870–MGW.
United States Bankruptcy Court,
M.D. Florida,
Tampa Division.
Jan. 14, 2013.
Background: Condominium association
objected to provision in unit owner’s proposed Chapter 13 plan, purporting to
‘‘strip off’’ association’s lien for unpaid assessments.

Under Florida common law, liens on
real property can be created only by contract or by operation of law.
3. Common Interest Communities O28,
75, 76(1)
Under Florida common law, acceptance of deed to condominium unit with
actual or constructive notice of provisions
of declaration of covenants creates a valid
contractual lien in favor of condominium
association, which lien relates back to time
of filing of declaration of covenants.

Holdings: The Bankruptcy Court, Michael G. Williamson, J., held that:

4. Common Interest Communities O28,
75, 76(1)

(1) credit union’s first mortgage lien on
condominium unit for debt which admittedly exceeded value of condominium unit was entitled to priority over
lien possessed by condominium association for every dollar of unpaid assessments, such that association’s lien was
totally subordinate to mortgage lien
and subject to ‘‘strip off,’’ and

Under Florida common law, rule that
debtor’s acceptance of deed to condominium unit with actual or constructive notice
of provisions of declaration of covenants
will create a valid contractual lien in favor
of condominium association relating back
to the filing of declaration of covenants
applies equally to unit owner and to subsequent mortgage holder.

(2) Florida statute that made credit union
with first mortgage lien on debtor’s
condominium unit liable for limited
amount of unpaid condominium assessments, to extent that it acquired unit
by foreclosure, did not give condominium association any lien rights for such
assessments vis-a-vis credit union, and
thus neither altered association’s totally subordinate lien position nor affect-

5. Liens O12
Under Florida common law, general
rule governing priority of liens is ‘‘first in
time is first in right.’’
6. Common
Interest
O76(2)

Communities

Mortgages O151(1), 165
Under Florida common law, prior filing of declaration of covenants by condo-

