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Steve Leimberg's Asset Protection Planning Email Newsletter - Archive Message #251

Date: 26-Jun-14

From: Steve Leimberg's Asset Protection Planning Newsletter
Christopher Denicolo, Alan Gassman & Brandon Ketron on Clark V. Rameker:
Subject:Supreme Court Rules that Inherited IRAs Are Not Creditor-Exempt in
Bankruptcy

“Notwithstanding the negative result for the debtor, this Supreme Court
decision may do more good than harm to the extent that it results in estate
planning practitioners and advisors encouraging clients to leave retirement
accounts and IRAs into properly structured Accumulation Trusts. Another
consequence of this decision will be that many state legislatures will
undoubtedly consider the question of providing state law exemptions for
inherited IRAs, with the result being that an exemption could protect state
citizens who file for bankruptcy.

This Court decision provides certainty for retirement accounts and IRAs
inherited by individuals other than surviving spouses, but unfortunately also
exposes inherited retirement accounts and IRAs of many Americans that are
in bankruptcy or might be contemplating bankruptcy. The ramifications of
the opinion should cause many Americans with substantial retirement
accounts or IRAs to update their estate planning documents and beneficiary
designations to protect their children and other beneficiaries from creditors.

The decision does not provide as much certainty as the authors hoped that it
would for spousal rollover retirement accounts and IRAs, but it seems
probable that they will be protected in bankruptcy. It is also important to
remind clients and advisors that this decision will have virtually no impact
with respect to beneficiaries who reside in states that have exemption statutes
that protect inherited retirement accounts and IRAs.”

In Asset Protection Planning Newsletter #248, Ed Morrow provided members
with a first look at Supreme Court’s decision in Clark v. Rameker. Now, we
close the week with the final word from LISI on Clark v. Rameker by
Christopher Denicolo, Alan Gassman and Brandon Ketron.

Christopher Denicolo, J.D., LL.M. is a partner at the Clearwater, Florida law
firm of Gassman Law Associates, P.A., where he practices in the areas of
estate tax and trust planning, taxation, physician representation, and corporate
and business law. He has co-authored several handbooks that have been
featured in Bloomberg BNA Tax & Accounting, Steve Leimberg's Estate
Planning and Asset Protection Planning Newsletters and the Florida Bar
Journal. is also the author of the Federal Income Taxation of the Business
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Entity Chapter of the Florida Bar's Florida Small Business Practice, Seventh
Edition Mr. Denicolo received his B.A. and B.S. degrees from Florida State
University, his J.D. from Stetson University College of Law and his LL.M.
(Estate Planning) from the University of Miami. His email address

is Christopher@gassmanpa.com.

Alan S. Gassman, J.D., LL.M., is the senior partner at Gassman Law
Associates, P.A. in Clearwater, Florida, which he founded in 1987. Each year
he publishes numerous articles in publications such as BNA Tax & Accounting,
Estate Planning, Trusts and Estates and The Thursday Report. Mr. Gassman is
a fellow of the American Bar Foundation, a member of the Executive Council
of the Tax Section of the Florida Bar, and has been quoted on many occasions
in publications such as The Wall Street Journal, Forbes Magazine, Medical
Economics, Modern Healthcare, and Florida Trend magazine. He has authored
a number of books, including Florida Law for Tax, Business and Financial
Advisors, Gassman and Markham on Florida and Federal Asset Protection
Law and A Practical Guide to Kickback and Self-Referral Laws for Florida
Physicians. You may contact Alan Gassman at agassman(@gassmanpa.com.

Brandon Ketron is currently entering his third year of law school at Stetson
University College of Law, and is a licensed CPA in the State of Virginia. He
attended Roanoke College where he graduated cum laude with a degree in
Business Administration and a concentration in both Accounting and Finance.
Brandon plans to pursue an LL.M. in Taxation after completing law school, and
then practice in the areas of Estate Planning, Tax, and Corporate and Business
Law.

Here is their commentary:

EXECUTIVE SUMMARY:

On June 12, 2014, Justice Sonia Sotomayor delivered the opinion of a
unanimous Supreme Court in the case of Clark v. Rameker[i] to answer the
question of whether assets held under an inherited IRA (and likely other types
of qualified retirement plans, such as 401(k)’s) would qualify as “retirement
funds” under the applicable bankruptcy exemption. The Court held that assets
held under an IRA inherited by a non-spouse beneficiary after the death of the
IRA owner are not “retirement funds,” and therefore are not protected under
federal bankruptcy law.

Debtors who are domiciled in states like Florida, Arizona, Alaska, and Texas,
which have statutory creditor protection for inherited IR As will not be impacted
by this decision if they qualify to file bankruptcy in their state of domicile (by
having been domiciled there for 730 days prior to filing of a bankruptcy
petition), and they elect out of federal bankruptcy exemptions and into the state
law exemptions, if applicable. Debtors who live in states that do not have
statutes which provide protection for inherited IR As, or debtors who are
domiciled in states that do have such statutes, but have not lived there for 730
days and must therefore file bankruptcy based upon a previous state of
domicile, will not be able to exempt inherited IRAs as qualified “retirement
funds” as a result of this opinion.

Even where beneficiaries are anticipated to reside in a state that provides
favorable inherited IRA and retirement account creditor exemptions, planners
may want to encourage their clients to consider leaving their retirement accounts
and IRAs to spendthrift trusts which benefit their intended beneficiaries, in lieu
of having such retirement accounts and IRAs payable directly to the
beneficiaries.

FACTS:
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In 2001, Ruth Heffron died and left an IRA worth about $450,000 to her
daughter Heidi Heffron-Clark, a resident of Wisconsin. Heidi elected to take
monthly distributions from the IRA as her required minimum distributions. In
2010, Heidi and her husband filed for bankruptcy under Chapter 7 of the
Bankruptcy Code, exempting the IRA (then worth around $300,000) under 11
U.S.C. Section 522(b)(3)(C). The Clark’s creditors argued that the inherited
IRA did not fall within the meaning of “retirement funds™ and thus was not
exempt from the bankruptcy estate.

The bankruptcy court ruled in favor of the creditors, stating that inherited IRAs
are not “retirement funds, because the funds are not set aside for retirement
needs, nor are they distributed upon retirement.” The decision was then
appealed to a federal district court. The district court reversed the decision of
the bankruptcy court, holding that inherited IRAs do qualify as retirement funds
and are exempt from the bankruptcy estate under the Section 522(b)(3)(C)
exemption. The decision was appealed yet again to the Seventh Circuit, which
agreed with the bankruptcy court that inherited IRAs do not qualify for the
Section 522(b)(3)(C) exemption. This ruling was in conflict with In re Chilton,

674 F.3d 486 (5th Cir. 2012) which held that inherited IRAs were exempt
because “the defining characteristic of ‘retirement funds’ is the purpose they
are ‘set apart’ for, not what happens after they are ‘set apart’.”

The Supreme Court agreed to hear the case in order to resolve the split in the
circuit courts. The Court found that the language of Title 11 of the United
States Code, Section 522(b)(3)(C), which describes protected assets to include
“retirement funds” that are “exempt from taxation” under Sections 401, 403,
408, 408A, 414, 457, or 501(a) of the Internal Revenue Code, means that the
account has to be characterized as a retirement vehicle for an employee or the
contributor and compliant with the rules described in the above referenced
Sections.

Further, the Court held that assets held under an IRA inherited by a non-spouse
beneficiary are not “retirement funds” that are protected under Section 522(b)
(3)(C) because it was Congress’s intent to “help the debtor obtain a fresh
start,” and not to provide a windfall to those who would simply inherit by
receiving a “free pass.” Specifically, the Court noted that “[a]llowing that kind
of exemption would convert the Bankruptcy Code’s purposes of preserving
debtors’ ability to meet their basic needs and ensuring that they have a fresh
start, into a ‘free pass’.”

The Court went on to note that “inherited IRAs do not operate like ordinary
IRAs” because unlike ordinary IRAs or Roth IRAs, the owner of an inherited
IRA “not only may, but must withdraw its funds...within 5 years of the original
owner’s death or take minimum distributions on an annual basis... and unlike a
traditional or Roth IRA, the owner of an inherited IRA may never make
contributions to the account.”

Accordingly, the debtors were not entitled to have their inherited IRA excluded
from the bankruptcy estate as an exempt asset, and the assets held under such
IR A were subject to the claims of their creditors.

COMMENT:

The Three Characteristics Referenced by the Court: Will They Be
Universally Applied?

In reaching its holding, the Court described three characteristics of inherited
IR As that distinguish such accounts from tax advantaged retirement accounts
that are considered as held for retirement and are therefore afforded protections
from creditor claims under the Bankruptcy Code. While the Court viewed
these characteristics in the context of an inherited IRA, other types of accounts
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(which universally may be thought as creditor exempt) might exhibit these
characteristics, and there will doubtlessly be years of litigation and uncertainty
as a result of this opinion.

The first characteristic is that a holder of an inherited IRA is not able to invest
additional monies into the IRA. It is noteworthy that there are frozen pension
plans (that are exempt from taxation under Sections 401, 403, 408, 408A, 414,
457, or 501(a) of the Internal Revenue Code) into which contributions cannot
be made, but which are clearly held for retirement.

The second characteristic is that a holder of an inherited IRA is required to
withdraw monies from such account upon at least an annual (or more frequent)
basis in the form of required minimum distributions. In certain situations, an
owner of or participant in a retirement account is required to take withdrawals
from the account, such as after the holder reaches age 59 1/2 or has elected to
take distributions from the account over a series of substantially equal periodic
payments made at least annually.

The third and final characteristic described by the Court is that a holder of an
inherited IRA is permitted to withdraw the entire balance of the account at any
time, and for any reason, without penalty. Again, an owner of or participant in
a retirement account who has attained age 59 1/2 is entitled to withdraw as
much of the assets from the retirement account as he or she desires, without
penalty. Additionally, an owner of or participant in a retirement account may be
entitled to withdraw amounts as he or she determines from his or her retirement
account without penalty, if such individual meets one or more of the exceptions
to the 10% penalty tax for early withdrawals from retirement accounts
described in Internal Revenue Code Section 72(t), such as distributions
attributable to the owner/participant being disabled or made for certain medical
expenses.

The Court did not provide very much discussion with respect to these
characteristics, or how they would apply to retirement accounts that are
protected from creditors in bankruptcy. In fact, the only discussion in the
opinion of the first characteristic is as follows:

Inherited IR As are thus unlike traditional and Roth IRAs, both of
which are “quintessential retirement funds.” For where inherited
IR As categorically prohibit contributions, the entire purpose of
traditional and Roth IR As is to provide tax incentives for account
holders to contribute regularly and over time to their retirement
savings.

The Court’s only discussion on the second characteristic was to the effect that
the Internal Revenue Code requires the withdrawal of all of the funds in an IRA
within five years of the death of the IRA owner, or over the life expectancy of
the IR A beneficiary through yearly distributions from the IRA. The Court’s
sole analysis of this requirement as it relates to inherited IRAs is “that the tax
rules governing inherited IR As routinely lead to their diminution over time,
regardless of their holders’ proximity to retirement, is hardly a feature one
would expect of an account set aside for retirement.”

Further, the only discussion on the third characteristic indicates that the 10%
penalty tax that applies to the withdrawal of funds from a traditional or Roth
IR A before the owner or participant reaches the age of 59 1/2 encourages
individuals to leave the funds untouched until they reach retirement age.
Inherited IR As have no such provisions, and according to the Court,
“constitute a pot of money that can be freely used for current consumption, not
funds objectively set aside for one’s retirement.” The Court also noted that
although the 10% penalty tax does not apply to withdrawals of contributions
from a Roth IRA because such contributions are made with after-tax income
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(ie., they were already subject to income taxes), withdrawals of any gains or
investment income from a Roth IRA are in fact subject to the 10% penalty tax,
absent the application of a limited exception. This is different from an inherited
IR A where no withdrawals of assets are subject to the 10% penalty tax.

It will therefore remain to be seen how and when these three characteristics
might be universally applied to retirement accounts to determine what other
types of accounts will qualify for protection under the Bankruptcy Code.

To Elect Out of Federal Bankruptcy Exemptions or Not to Elect Qut?
That is the Question, Which Could Provide the Solution

The Court addressed the underlying purpose of the bankruptcy exemptions, in
that they “serve the important purpose of protecting the debtor’s essential
needs,” and stated that the principal purpose of the Bankruptcy Code is “to
grant a fresh start to the honest but unfortunate debtor” and “exceptions to
discharge should be confined to those plainly expressed.” Thus, it can be
expected that bankruptcy exemptions will be construed narrowly by the U.S.
Supreme Court. This is contrary to the typical approach taken by state law
exemption statutes, which are commonly construed liberally by state courts in
favor of the debtor. Specifically, Florida, Arizona, Texas, and Nevada law
expressly provide that their respective state law creditor exemptions are to be
construed broadly.[ii]

As stated above, a debtor who has been domiciled in a state for at least 730
days prior to the filing of a bankruptcy petition (or was domiciled in a state for
the 180 day period or greatest portion thereof immediately prior to such 730
period, if his or her domicile has not been located in a single state for such 730
period) may elect to use the state law creditor exemptions afforded by such
state in lieu of the federal exemptions. Therefore, debtors who have been
domiciled in a state with favorable creditor exemptions for the requisite time
period will be inclined to elect of the federal bankruptcy exemptions and
choose to have the applicable state exemptions apply, if the applicable state
exemptions do not apply by default. Certain states[iii] provide that
domiciliaries thereof who file for bankruptcy are required to utilize the
applicable state law exemptions instead of the federal bankruptcy law
exemptions.

In fact, the debtors in this case elected out of the federal exemptions, and the
creditor exemptions afforded by their state of domicile (Wisconsin) applied
instead of the federal exemptions. However, Wisconsin does not provide for a
creditor exemption for assets held under an inherited IRA as certain other states
do (such as Florida, Arizona, Alaska, and Texas).[iv] If the debtors had been
domiciled in Florida rather than Wisconsin, then they would have been required
to utilize Florida’s more favorable exemption with respect to inherited IR As,
which would have removed their inherited IRA from the bankruptcy estate.

In this vein, it is important for debtors who are contemplating the filing of a
bankruptcy petition to review their state’s creditor exemptions vis-a-vis the
federal exemptions to determine whether it would be advantageous to elect out
of the federal exemptions and into the applicable state exemptions. Some
debtors may want to delay their bankruptcy filing until they are considered to be
domiciled in a state with more favorable creditor exemption laws.

Are Rollovers by a Surviving Spouse Really Safe in Bankruptcy?

As aresult of this decision, there will be at least some degree of continuing
uncertainty as to whether IRAs inherited by surviving spouses that have been
rolled over or are eligible for rollover into the surviving spouse’s own IRA will
be exempt under the federal bankruptcy law. The Court did not seem to
expressly address this question in its opinion, and perhaps created uncertainty
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as to whether assets held under IRAs that have been rolled over or are eligible
for rollover by a surviving spouse are protected under federal bankruptcy law.
One would think that the following language confirms that the Court assumed

that such assets would be protected:

The third type of account relevant here is an inherited IRA. An
inherited IRA is a traditional or Roth IRA that has been inherited after
its owner’s death. See Section 408(d)(3)(C)(ii), 408A(a). If the heir
is the owner’s spouse, as is often the case, the spouse has a choice:
He or she may “roll over” the IRA funds into his or her own IRA, or
he or she may keep the IRA as an inherited IRA (subject to the rules
discussed below). See Internal Revenue Service, Publication 590:
Individual retirement Arrangements (IRAs), p. 18 (Jan. 5, 2014).
When anyone other than the owner’s spouse inherits the IRA, he or
she may not roll over the funds; the only option is to hold the IRA as
an inherited account.

While a number of commentators have noted that a spousal rollover IRA will be
protected, the lack of an express statement by the Court will at least create
doubt as to this proposition. Additionally, the Court did not discuss whether
an IRA inherited by a spouse that has not yet been rolled over but is eligible for
rollover by such spouse will be eligible for the federal creditor exemption for
retirement funds.

A spousal rollover of an inherited IRA may be effectuated through passive acts,
such as the failure to take a required minimum distribution from the decedent’s
IR A, in addition to affirmative acts, such as the re-titling of the inherited IRA,
the addition of assets to the inherited IRA or a transfer of the assets in the
inherited IRA into the spouse’s own IRA. Further, there is no time limit as to
when a surviving spouse can roll over an IRA from his or her spouse into his or
her own IRA.[v] The IRS has permitted a surviving spouse to roll over an IRA
into her own IRA even though she was treated as a beneficiary of the inherited
IRA for two tax years following her husband’s death.[vi]

Accordingly, what is the treatment of assets held under an inherited IR A that
has passed to a surviving spouse before the spouse has rolled over the inherited
IRA? Further, if the surviving spouse effectuates a rollover while she has
creditors or an impending bankruptcy, is it a fraudulent transfer? The Court’s
failure to address these questions will create uncertainty with respect to IRAs
inherited by surviving spouses.

Spendthrift Accumulation Trusts: The Answer, and Perhaps a Panacea

Well versed practitioners already know that retirement accounts and IRAs can
be made payable to spendthrift “Accumulation Trusts” which can provide for
beneficiaries without being subject to their creditor claims, and stretch out the
required minimum distributions from the retirement account or IRA over the life
expectancy of the oldest beneficiary of the trust (referred to as the “Designated
Beneficiary” under the Regulations).

The Treasury Regulations and a number of Private Letter Rulings have
approved the use of discretionary or ascertainable standard trusts as
beneficiaries of the retirement accounts and IR As in order to avoid the 5-year
minimum distribution rule.[vii] A trust can therefore be structured so that the
beneficiaries can only receive distributions as determined by an independent
trustee, and can have a spendthrift provision that would prevent the creditors of
a beneficiary from reaching the assets of the trust. The trust can receive the
retirement account or IRA of the decedent, and the required minimum
distributions can be “accumulated” by the trustee for distribution to the
beneficiary only if and when the trustee deems it to be appropriate. The life
expectancy of the oldest beneficiary of the trust will be used to determine the
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amount of the required minimum distributions that must be made each year so
that, for federal income tax purposes, it is treated similar to the oldest
beneficiary having been directly named as the retirement account or IRA
beneficiary.

Naming an Accumulation Trust with a spendthrift provision as the beneficiary
of a retirement account or IRA will enable the protection of the beneficiaries
and their descendants from potential divorce claims, child support claims, poor
self-management, and/or spendthrift tendencies. Further, using an
Accumulation Trust as a receptacle to receive a retirement account or IRA on
the death of the participant/owner can provide creditor protection for those
beneficiaries who live outside of states that have exemptions for inherited

IRAs. Many practitioners will continue to make the mistake of assuming that all
beneficiaries will be protected if the law of the state where the retirement
account or IRA participant/owner provides protection, notwithstanding that the
creditor exemption status of an inherited IRA will be determined by the law of
the state where the beneficiary resides, which cannot be definitely known before
the death of the retirement account or IRA participant/owner.

Moreover, a retirement account or IRA that is inherited directly by an individual
will be subject to federal estate tax in such individual’s estate, which will not be
the case if inherited under an Accumulation Trust that is generation-skipping tax
exempt. A beneficiary of an inherited retirement account or IRA typically
cannot name his or her own beneficiaries that would inherit such account in the
event of the beneficiary’s death before the account is exhausted. However, a
beneficiary of an Accumulation Trust can have a power of appointment over
the assets of the Trust that will in effect allow the beneficiary to control the
disposition of the retirement account or IRA after his or her death.

Planners will want to be careful with drafting powers of appointment under
Accumulation Trusts because the ages of the possible appointees are taken into
account in determining the Designated Beneficiary under the Trust whose life
expectancy will control the amount of the annual required minimum
distributions. The authors recommend drafting the power of appointment
under the Trust so that it may only be exercisable in favor of individuals who
are younger than the applicable beneficiary of the Trust in order to prevent a
more rapid required minimum distribution schedule from applying.

There is a downside to having a retirement account or IRA payable to an
Accumulation Trust instead of having it payable directly to a surviving spouse.
The surviving spouse is unable to roll over the retirement account or IRA into
his or her own retirement plan account if it is made payable to an Accumulation
Trust. This would result in the surviving spouse being required to take larger
required minimum distributions each year than if he or she rolled over the
decedent’s retirement account or IRA into his or her own retirement plan
account.

One way to mitigate this downside and to provide for flexibility is to name the
surviving spouse directly as the primary beneficiary of the retirement account or
IRA, to name an Accumulation Trust for his or her benefit as the secondary
beneficiary, and to name an Accumulation Trust established for the benefit of
the children and other descendants as the tertiary beneficiary. The surviving
spouse could then disclaim all or a portion of the retirement account or IRA
into the Accumulation Trust and remain a beneficiary thereof (albeit without a
power of appointment), and the trustee of such Trust could further disclaim all
or a portion of the retirement account or IRA into an Accumulation Trust for
the descendants if the surviving spouse is not in need of the retirement benefits.

Thus, with appropriate disclaimer language, the family and advisors can decide
after the decedent’s death whether to have the retirement account or IRA pass
(1) directly to the surviving spouse as a rollover IRA; (2) to an Accumulation
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Trust for the surviving spouse so that payments will come out over the life
expectancy of the spouse; or (3) to an Accumulation Trust for a child or

children so that the payments will come out over the life expectancy of the
oldest child who is a beneficiary of the Trust.

The following chart shows the required minimum distribution percentages that
would apply in each of the three scenarios described above, and the advantages
and disadvantages of each scenario, based upon a 75-year-old surviving spouse
and the oldest child being 50 years old at the time of the decedent’s death:

Three Choices for Retirement Plan Benefits — May Be Best to Have This Spread
Among Two of the Choices — Client Age 75 and Oldest Child Age 50

CHOICE #1

Mrs. Client as Beneficiary

Advantages:

1) Ability to roll over Dr.
Client’s retirement plan
accounts income tax-free into
her own retirement plan
account and to take required
minimum distributions based
upon her life expectancy,
recalculated annually, based
upon the percentages set out
below of the retirement plan
account for the next ten years.

The above referenced
distribution percentages are
less than what would occur if
the retirement plan account
was payable to Dr. Client’s
Revocable Trust.

2) Mrs. Client has the ability to
direct the disposition of the
retirement plan funds upon her
death, and after Mrs. Client’s
death, the required minimum
distributions from the
retirement plan funds would be
based upon the life
expectancies of her chosen
beneficiaries. The retirement
plan funds would be protected
from the creditors of these
beneficiaries if the funds are
paid to trusts for the benefit of
such beneficiaries after Mrs.
Client’s death.

Disadvantages:

1) The future value of the
retirement plan would be

CHOICE #2

Trust Agreement of
Deceased Client’s

Revocable Trust

Advantages:

1) The retirement plan
accounts can benefit Mrs.

CHOICE #3

Irrevocable Trust for
Children Only

Advantages:

1) The value of the
retirement plan accounts
would not be includable in

Client without being subject to Mrs. Client’s estate for
federal estate tax in her estate.federal estate tax purposes

2) Mrs. Client cannot access
the retirement plan accounts
above the annual required
minimum distribution without
the consent of the other Co-
Trustees, which protects Mrs.
Client from any undue
influence.

upon her death.

2) Annual required minimum
distributions of retirement
plan benefits would be based
upon the life expectancy of
the oldest of Mrs. Client’s
children and a special

3) The retirement plan benefits distribution table that is not

would be protected from the
creditors of Mrs. Client’s
children after her death,
except to the extent of any
distributions actually made
from the Trust to the children.

Disadvantages:

1) Annual required minimum
distributions would be based
upon Mrs. Client’s life
expectancy and a special
distribution table that is not
recalculated annually, which
would be as described below
for the next ten years.

The referenced distribution
percentages are greater than
what would occur if either of
the two other alternatives
were chosen.

Thus, by using Mrs. Client’s

life expectancy to determine

the annual required minimum
distributions, the retirement

recalculated annually, which
would be as described below
for the next ten years.

The referenced distribution
percentages are optimal from
an income tax planning
standpoint, as they are more
favorable than the other
alternatives because they
result is the lowest annual
required minimum
distributions.

3) The retirement plan
benefits would be protected
from the creditors of Mrs.
Client’s children after her
death, except to the extent of
any distributions actually
made from the Trust to the
children.

Disadvantages:
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includable in Mrs. Client’s plan benefit distributions 1) Mrs. Client cannot benefit
estate for federal estate tax ~ cannot be “stretched” out over from the retirement plan
purposes upon her death. life expectancies of Mrs. accounts.

Client’s children after her

death.

2) The referenced distribution 2) Mrs. Client will have to 2) Mrs. Client cannot control
percentages are greater than forfeit her ability to direct the the disposition of the

what would occur if the disposition of the retirement retirement plan funds upon
retirement plan accounts were plan funds after her death. her death. The retirement
disclaimed so that they are The retirement plan funds will plan funds will continue to be

payable to the Clients instead pass in separate trusts held pursuant to the terms of
Irrevocable Trust. for the benefit of Mrs. Client’s the Trust.
children upon her death.
2014: 4.5455% 2014: 8.0645% 2014: 3.0120%
2015: 4.7170% 2015: 8.7719% 2015: 3.1056%
2016: 4.9261% 2016: 9.6154% 2016: 3.2051%
2017: 5.1282% 2017: 10.6383% 2017: 3.3113%
2018: 5.3476% 2018: 11.9048% 2018: 3.4247%
2019: 5.5866% 2019: 13.5135% 2019: 3.5461%
2020: 5.8480% 2020: 15.6250% 2020: 3.6765%
2021: 6.1350% 2021: 18.5185% 2021: 3.8168%
2022: 6.4516% 2022: 22.7273% 2022: 3.9683%
Conclusion:

Notwithstanding the negative result for the debtor, this Supreme Court decision
may do more good than harm to the extent that it results in estate planning
practitioners and advisors encouraging clients to leave retirement accounts and
IR As into properly structured Accumulation Trusts. Another consequence of
this decision will be that many state legislatures will undoubtedly consider the
question of providing state law exemptions for inherited IR As, with the result
being that an exemption could protect state citizens who file for bankruptcy.

This Court decision provides certainty for retirement accounts and IRAs
inherited by individuals other than surviving spouses, but unfortunately also
exposes inherited retirement accounts and IRAs of many Americans that are in
bankruptcy or might be contemplating bankruptcy. The ramifications of the
opinion should cause many Americans with substantial retirement accounts or
IR As to update their estate planning documents and beneficiary designations to
protect their children and other beneficiaries from creditors. Further, this case
puts the burden on practitioners to carefully navigate the Treasury Regulations
and literature on using Accumulation Trusts in order to provide for the creditor
protection of retirement accounts and IR As while avoiding application of the
requirement that all retirement account and IRA benefits be distributed within 5
years of the decedent’s death.

The decision does not provide as much certainty as the authors hoped that it
would for spousal rollover retirement accounts and IRAs, but it seems probable
that they will be protected in bankruptcy. It is also important to remind clients
and advisors that this decision will have virtually no impact with respect to
beneficiaries who reside in states that have exemption statutes that protect
inherited retirement accounts and IR As.

Nevertheless, this decision underscores the importance of planners
communicating with clients about the advantages and disadvantages (both tax
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and non-tax) applicable to the various methods of structuring beneficiary
designations for retirement accounts and IR As.

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE
DIFFERENCE!

Chwistobher Denicolo-
Alowv Gassmowny
Broandow Ketrovw
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